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The leading article on page 311 of this issue, 
deals with some interesting questions pertain- 
ing to the new National Bankruptcy Act. 
Some points of procedure, not touched upon 
by that article, have recently been passed 
upon by federal courts, as appears from a late 
issue of the Chicago Legal News. Under the 
act, petitions in bankruptcy could be filed 
thirty days after the passage of the law, so 
that practically the law went into effect 
August 2d; but by section 70 of the act it 
was provided that the Supreme Court of the 
United States should formulate rules for car- 
rying the lawinto effect. The supreme court 
had adjourned before the passage of the law 
and will not again convene until October, and 
a general circular of instructions has been 
sent out from the attorney-general’s office to 
the clerks of the various United States courts 
and generally published, that while petitions 
can be filed, no action will be taken on them 
until the rules to be formulated by the su- 
preme court have been received. Judge 
Johnston of the United States District Court 
for Wisconsin has decided that the general 
bankrupt law operates to set aside the work- 
ing of all State bankruptcy laws, and he has 
practically ruled that an embarrassed business 
man must either submit wholly to his credit- 
ors, or, by filing a petition in bankruptcy, 
hang up his case until after the meeting of the 
United States Supreme Court in October, and 
its formulation of rules. 

Judge Woolson, of the Lowa Federal Court, 
in passing upon a case brought before him 
which involved the consideration of the pro- 
visions of the act relating to involuntary pro- 
ceedings, adopted a course believed to be 
novel but effective. 

The act provides that no petition for in- 
voluntary bankruptcy should be filed within 
four months from the passage thereof. The 
act was passed July Ist, hence no proceed- 
ings for involuntary bankruptcy in the regular 
way can be commenced until November Ist. 
It is clear, however, that from the first day 
of July the relations of debtor and creditor 





and of one creditor to all other creditors are 
governed by the law passed of that date. A 
debtor in failing circumstances is forbidden 
to prefer one creditor to the prejudice of the 
others, either by mortgage, bill of sale or 
other transfer of his property. In other 
words, every creditor has a right to an equal 
participation with every other creditor in the 
debtor’s estate, and the bankruptcy law pro- 
vides that this right should be worked out 
through the machinery created by this act. 
This particular machinery, however, cannot 
be set in motion until November Ist, from 
which it seems that substantially a valuable 
right is created, but the remedy provided for 
its enforcement is not available until some 
months hence. 

The facts involved in the case before Judge 
Woolson were that a debtor in failing circum- 
stances on July 20th made a chattel mortgage 
to his father, covering his entire assets. The 
father took possession and was about to dis- 
pose of the mortgaged property. Neither 
father nor son had any other property sub- 
ject to execution. Outside creditors began 
a proceeding in the United States court and 
asked an injunction to prevent- the disposition 
of this property and the appointment of a re- 
ceiver to hold same until November Ist, at 
which time proceedings in bankruptcy would 
be commenced in the regular way. 

It was argued to Judge Woolson that any 
lien which a creditor might now secure through 
attachment or other proceedings in the State 
court could be set at naught after November 
lst by bankruptcy proceedings, so that being 
without effective remedy in the State courts, 
these creditors were without protection or 
remedy anywhere, and must sit by and see 


_the assets of the debtor disappear altogether, 


unless the federal court would take hold of 
the property and preserve it until it could be 
administered upon in a court of bankruptcy. 

Judge Woolson, after full argament heard, 
granted the order to protect and preserve the 
assets, taking the broad view that in such 
cases it is the province and one of the highest 
duties of the chancellor to see that the rights 
of all parties are protected until an adequate 
remedy at law could be found. 
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NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE—SALE OF DEFECTIVE ARTICLES 
—LIABILITY TO THIRD PERSON.—In Bragdon v. 
Perkins-Campbell Co., 87 Fed. Rep. 109, decided 
by the United States Circuit Court of Appeals, 
Third Circuit, in April, 1898, 87 Fed. Rep. 109, it 
was held that in the absence of fraud or deceit in 
effecting a sale, the maker and seller of an article 
not inherently dangerous in character (in this case 
aside-saddle), isnot liable to one, not a party to the 
contract of sale, who is injured because of defects 
in the material or construction of the article, aris- 
ing from negligence of the maker. The follow- 
ing isfrom the opinion of thecourt: ‘*Uponcare- 
ful examination of the decisions of the courts of 
England, and in view of the conclusion derived 
from them by so eminent an English lawyer as 
the author to whom we have just referred (Pol- 
lock on Torts, 2d Ed., p. 375, note e), it seems 
perfectly safe to assume that this action would not 
have been sustained there; and it appears to be 
equally clear that there is no material difference 
in this regard between the law of that country and 
ourown. The judgment of the Supreme Court of 
Pennsylvania in the case of Curtin v. Somerset, 
140 Pa. St. 70, 21 Atl. Rep. 244, which was decided 
in 1891, is entirely sati-factory to us, and is, in 
principle, directly applicable. In that case the 
defendant had contracted to erect a certain hotel, 
according to plans and specifications. The build- 
ing was completed and accepted. Thereafter, a 
girder, which in part supported its porch, gave 
way and the porch fell, injuring the plaintiff. who 
was a guest of the hotel. He sued the contractor, 
but it was held that he had no cause of action 
against him. His contention was that the acci- 
dent was caused by the defective construction of 
the porch; that it was not according to plans and 
specifications; that the defects were not observ- 
able after the building was completed, and, in 
point of fact, were unknown to the hotel company 
when it accepted the building from the contractor. 
The court assumed the verity of these allegations 
(very like to those of the plaintiff in this cause), 
but heid that the contractor was not liable to the 
plaintiff upon contract, because there was no con- 
tractual relation between them; nor in tort, be- 
cause such liabilities must be confined ‘to the 
parties immediately concerned.’ The authorities 
ix-the several States are not all perfectly clear 
upon the subject, but it is unnecessary to refer to 
them further than has been done by the learned 
judge inthe court below. As was said by the 
learned judge who delivered the opinion in the 
case last cited by us: ‘We regard the weight of 
authority as with the views above indicated. 
Moreover, they are sustuined by the better rea- 
son.’ The Supreme Cuurt of the United States 
had before it, in the case of Bank v. Ward. 100 
U. S. 195, a case involving very similar considera- 
tions. A lawyer who, for his client, had errone- 
ously certified the recorded title of certain real 
property, was sued by another person, who had 





suffered loss in consequence of his reliance upon 
the correctness of the certificate. The judgment 
of the court, so far as pertinent here, is weil con- 
densed in the headnote, where itis said: ‘That 
there being neither fraud, collusion, or falsehood 
by A, nor privity of contract between him and C, 
he is not liable to the latter for any loss sustained 
by reason of the certificate.’ The court, in its 
opinion, applied this language: ‘He only who, 
by himself, or another as his agent, employs the 
attorney to do the particular act in which the al- 
leged neglect has taken place, can sue for that 
neglect. * * *? Three members of the court 
dissented from the judgment, but apparently upon 
the ground that the attorney who gave the cer- 
tificate was chargeable with knowledge that it 
was to be used, in some transaction of his client 
with another person, as evidence of the facts cer- 
tified to, and that, therefore, the attorney should 
be held liable to such other person, not for negli- 
gently performing his contract with his client, 
but for, in effect, certifying to the person with 
whom his client was dealing (the plaintiff in the 
ease) a fact as true, which. if he had exercised 
ordinary care, he would have known to be untrue. 
In other words, that the attorney was chargeable 
with culpable ignorance, where it was his duty to 
be informed, and therefore had committed a legal 
deceit, not only against his own client, but against 
the plaintiff as well. The case of Railroad Co. v. 
Elliott, 149 U.S. 266, 13 Sup. Ct. Rep. 837, though 
not directly in point, is worthy of examination in 
thisconnection. What is said in the opinion of the 
court. at pages 271 and 272, 149 U.S., and page 
837, 13 Sup. Ct. Rep., indicates, we think, that it 
was assumed that. except under special circum- 
stances, the acceptance by the vendee of the sub- 
ject of purchase and sale relieves the vendor from 
liability to a stranger for any injury resulting to 
him from negligent construction of the thing sold. 
See, also, Goodlander Mill Co. v. Standard Oil 
Co., 11 C.C. A. 253, 63 Fed. Rep.400. There are 
cases which may seem to qualify the principle 
which we have discussed, but which are quite con- 
sistent with it, and which, as is pointed out in 
Curtin v. Somerset, supra, have no application to 
such a one as that which we are now concerned. 
They decide that one who deals with a thing 
which is inherently very dangerous, involving 
‘death or great bodily harm to some person, a8 
the natural and almost inevitable consequence’ of 
lack of care, owes to the public at large the duty 
of extreme caution. Sucha case is ‘Thomas Vv. 
Winchester. 6 N. Y. 397, which, in England, has 
been thought to go too far. Brett, M. R., in 
Heavens v. Pender, 11 Q. B. Div. 503. But it is 
hard to see in what respect it goes further than 
Dixon v. Bell, 5 Maule & S. 198, which was cited 
as a strong case, and apparently with hesitating 
acceptance, in Longmeid vy. Holliday, 6 Exch. 
761, where it was rightly held that, as lamps are 
not in their nature explosive, liability for sale, 
without fraud, of an ill made lamp, which ex- 
ploded in use, is contractual only, and, therefore, 
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does not extend to any person who could not sue 
on the contract, or on a warranty therein ex- 
pressed or implied. See Pol. Torts, p. 440. In 
our opinion, Thomas vy. Winchester was rightly 
decided; but that case, and the others which fol- 
low its lead, do not atall conflict with our present 
judgment. The article here in question is not, 
like a poisonous drug, which was the harmful 
agent in Thomas v. Winchester, inherently dan- 
gerous, but is, like the lamp in Longmeid v. Holi- 
day. not in its nature hazardous.”’ 





WATERS—ARTIFICIAL DITCHES — EASEMENTS. 
—In North Fork Water Co. v. Edwards, 54 Pac. 
Rep. 69, decided by the Supreme Court of Cali- 
fornia, it appeared that plaintiff was the owner of 
an open cement and stone ditch, built for carry- 
ing water used for domestic and other purposes. 
Its easement was based on prescription. The ditch 
was constructed along a hillside, and defendants’ 
land extended to its center. The ditch received 
the wash of the hillside, and carried away the 
water and debris. Defendants, at great expense, 
graded and planted their land in trees to within 
ten feet of the ditch, relying on the surface water 
being collected therein and carried away. The 
hillside under cultivation and the amount of debris 
washed into the ditch being increased, plaintiff 
constructed aprons for carrying same across the 
ditch upon defendants’ lands. The flow of this 
volume of water worked an injury to defendants, 
and thereupon they built dams on their land, 
which caused the water to flow back into the ditch. 
It did not appear that plaintiff could not dispose 
of the water in some other way. It was held that 
defendants would not be enjoined from maintain- 
ing the dams, since the aprons were a burden not 
contemplated when the easement was acquired. 
The court said in part: ‘It seems to me that the 
right of way here, so far as defendants’ servient 
estate is affected by it, must be regarded asa right 
only to build a ditch by closing the depressions, 
as was done, and receiving the surface water 
formerly flowing down these depressions into the 
ditch, and conveying it by means of the ditch 
alone and away from defendants’ land. Defend- 
ants had aright to assume that plaintiff would 
continue to use the ditch in the manner it had 
used it in acquiring the right; and they had the 
right to grade their lands and fill up the depres- 
sions and plant trees upon the assumption that 
plaintiff would continue to provide for the surface 
storm waters. The case stands precisely as though 
no depressions or drainage channels ever existed 
over defendants’ lands. If plaintiff had con- 
structed aprons at the beginning ofits use, and 
had discharged the water, as it is now proposed 
to do, upon defendants’ land, or had built culverts 
to carry the water under the ditch, the easement 
would clearly now include such right; but no such 
privilege was exercised or claimed. It may be 
that the acquiescence of defendants in the occupa- 
tion by plaintiff was partly due to the benefit de- 
rived from damming these depressions and stop- 





ping the flow of water over defendants’ land; and 
the court found, upon sufficient evidence, that de- 
fendants, at great cost, graded and planted their 
lands, ‘relying upon the surface water flowing 
above said ditch being collected therein, and 
thereby carried off, and prevented from flowing 
on their said lands.’ The necessity for these 
aprons is of recent origin, in nowise con- 
nected with the origin of the easement. Until 
this necessity arose there was no occasion 
for using aprons at this point. Every easement 
includes what are termed ‘secondary easements ;° 
that is, the right to do such things as are neces- 
sary for the full enjoyment of the easement itself. 
But this right is limited, and must be exercised 
in such reasonable manner as not to injuriously 
increase the burden upon the servient tenement. 
The burden of the dominant tenement cannot be 
enlarged to the manifest injury of the servient es- 
tate by any alteration in the mode of enjoying the 
former. The owner cannot commit a trespass 
upon the servient tenement beyond the limits 
fixed by the grant or use. Rights by prescription 
are stricti juris, and should not be extended be- 
yond the user. Doubtless the right to make re- 
piirs is incident to the right of way acquired by 
plaintiff and would be implied, even though it is 
a prescriptive right, but we do not think the 
building of these aprons can be said to come un- 
der the denomination of ‘repairs.”. They were in 
the nature of changes in the mode of enjoyment, 
and, while they might be made if not barmful to 
the servient estate, they cannot be made to its 
material injury. The necessity for them arises 
from the rightful use of the lands above the ditch. 
It is a condition which should have been provided 
for when the way was being acquired. The 
character and extent of a way claimed by pre- 
scription are fixed and determined by the user 
under which it is gained. Washb. Easem. p. 135. 
It was held, in Capers v. McKee, 1 Strob. 164, 
that the owner by prescription of a private way 
over another's land has no right to cut ditches for 
the improvement of his way without the consent 
of the owner of the soil, unless he has acquired 
such right, also, by prescriptive use. And, where 
a grant is presumed from the use, then the use 
must define the extent of what is presumed to 
have been granted. Jones Easem., secs. 818, 819. 

‘Appellant quotes from Ware v. Walker, 70 
Cal. 591, 12 Pac. Rep. 477: ‘Where the use of a 
thing is granted, everything is granted essential 
to such use. Such a right carries with it an im- 
plied authority to do all that is necessary to secure 
the enjoyment of such easement.’ Gale & W. 
Easem. (Am. Ed.), 231, 232, is cited in support of 
this statement of the law. It is obvious that as a 
a rule of universal application the quoted para- 
graph is too broadly stated; and the context 
shows that it was not intended to apply to all 
cases, but to the case then in hand, which was the 
exercise of the right in a reasonable manner, and 
without damage to defendant, namely, removing 
deposits in the bed of the stream which ob- 
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structed the flow of water to plaintiff’s ditch. 
Appellant cites Burris v. Ditch Co., 104 Cal. 248, 
37 Pac. Rep. 922; Joseph v. Ager, 108 Cal. 517, 41 
Pac. Rep. 422; Jacob v. Day, 111 Cal. 571, 44 
Pac. Rep. 243. In the case of 104 Cal.. 37 Pac. 
Rep., the right was upheld to clean out a ditch to 
make it uniform, and without increasing the flow 
of water, and without damage to plaintiff’s lands, 
or increase of the burden upon them. The case 
in 108 Cal., 41 Pac. Rep., by no means supports 
appellant’s contention. but quite to the contrary. 
Quoting from Gale & W. Easem., 237, it was said : 
‘As every easement is a restriction upon the right 
of property of the owner of the servient tenement, 
no alteration can be made in the mode of enjoy- 
ment by the owner of the dominant heritage, the 
effect of which will be to increase such restriction. 
Supposing no express grant exist, the right must 
be limited by the amount of enjoyment proved to 
have been had.” The rule was stated in 111 Cal., 
44 Pac. Rep., to be that, while the owners of a 
ditch ‘have aright to operate their ditch, they 
have no right so to operate itas torender it a nui- 
sance to, or destructive of, the servient tenement.’ ”’ 





WILLS—AFTER-BORN CHILDREN—DESCENT.— 
How. Ann. St. Mich. § 5809, provides that when a 
child is born after the making of its father’s will 
it shall have the same share in the testator’s es- 
tate as if he had died intestate, which shall be as- 
signed to it as provided in intestate estates, ‘‘un- 
less it shall be apparent, from the will that it was 
the intention of the testator that no provision 
should be made for such child.*’ It was held by 
the Supreme Court of Michigan, in Carpenter v. 
Snow, 76 N. W. Rep. 78, that extraneous evidence 
is not competent to show testator’s intention to 
disinherit, as that must be determined only from 
the will. The statute of that State (§ 5810) also 
provides that when a testator shall omit to pro- 
vide in his will for one of bis children, and it shall 
appear that such omission was not intentional, but 
was by mistake or accident, such child shall have 
the same share in the testator’s estate as if he had 
died intestate, to be assigned as provided in in- 
testate estates. It was held in the same case the 
question whether the omission was intentional or 
by accident or mistake is one of fact for the jury. 
It appeared that after the execution of a will, 
children were born to testator. The will be- 
queathed all property to testator’s wife. There 
was nv apparent intention in the will to disinherit 
after-born children. It was held that under How. 
St. § 5809, providing for after-born children in 
such cases, they would be entitled to the same in- 
terest as if testator had died intestate. The court 
says: ‘The provisions of the statute applying to 
the facts disclosed by this record, are as follows: 
How. Ann. St. sec. 5809, provides: ‘When any child 
shall be born after the making of his father’s will, 
and no provision shall be made therein for bim, 
such child shall have the same share in the estate 
of the testator as if he had died intestate, and the 
share of such child shall be assigned to him as pro- 





vided by law in case of intestate estates, unless it 
shall be apparent from the will that it was the in- 
tention of the testator that no provision should be 
made for such child. Section 5810 provides: ‘When 
any testator shall omit to provide in his will for 
any of his children, or for the issue of any de- 
ceased child, and it shall appear that such omis- 
sion was not intentional, but was made by mistake 
or accident, such child, or the issue of such child, 
shall have the same share in the estate of the tes- 
tator as if he had died intestate, to be assigned as 
provided in the preceding section.’ It will be no- 
ticed the language in the two sections with refer- 
ence to showing the intention of the testator is not 
atall alike. In the last-named section it is not 
required the omission to provide must be shown 
by the will itself to be intentional. ‘This section 
has been construed by this court in Re Stebbins’ 
Estate, 94 Mich. 304, 54 N. W. Rep. 159, where it 
is held the question as to whether the omission to 
provide for a child in the will was intentional or 
otherwise is a question of fact which may be sub- 
mitted to a jury. Section 5809 has never been 
construed by this court. The decisions of other 
courts cannot be harmonized. The case of Hawhe 
v. Railroad Co., 165 Ill. 561, 46 N. E. Rep. 240, is 
in harmony with the decree made by the trial 
judge. The language of the statute would seem 
to be very plain. At the common law, marriage 
and the birth of children after the will was made 
would revoke the will. The legislature evidently 
had in mind that, if the father failed to make pro- 
vision in his will for the unborn child, the law 
should make provision “for it, uniess the parent 
made it clear in the willitself that the omission to 
provide wasintentional. How can it be said from 
the language used in this will that the father in- 
tended to cut off from inheriting his property two 
children who afterwards came to him, when no 
reference is made to them in the will, and neither 
of thei was at that time conceived? A similar 
statute to this was construed in Bresee v. Stiles, 22 
Wis. 120, where it was held the unborn children 
were to take the same share in the estate as if the 
parent had died intestate. A like statute was con- 
strued in Wasserman v. Railway Co., 22 Fed. Rep. 
872. We cannot do better than to quote from the 
opinion of Justice Brewer: ‘In this case the pri- 
mary question I am reluctantly compelled to de- 
cide in favor of the complainant, Wasserman. | 
say reluctantly, for when a man on the eve of 
death, having a child five years of age, and living 
with the wife to be delivered of a second child 
within twenty days, makes a will giving all his 
property to his wife, I think the common voice 
will say that he intended no wrong to either the 
born or unborn child, but trusted to his wife— 
their mother—to do justice by each, and believed 
that she, with the property in her hands, could 
handle it more advantageously for herself and 
children than if the interests in it were distributed. 
Asa question of fact independent of statute, I have 
no doubt that Mr. Wasserman had no feeling either 
against the born or unborn child, but, having im- 
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plicit faith in his wife, meant that she should take 
the entire property, and believed that out of that 
property and her future labors she would take care 
of his children. But the legal difficulty is this: 
The statute says that it must be ‘apparent from 
the will’ that the testator intended that the un- 
born child should not be specially provided for. 
How can any intention as to this child be gathered 
from the will alone? It simply gives everything 
to the wife; issilent asto the children. If I could 
look beyond the will, my conclusion would be in- 
stant and unhesitating. Limited by the statute to 
the instrument itself, what can be gathered there- 
from? It is simply a devise of all property to the 
wife. No reference is made to children, born or 
unborn. Can I infer from its silence an intention 
to disinherit? If so, the mere omission from a 
will would always stand as proof of an expressed 
intention. And whatever of apparent hardships 
there may be in the present case. a fixed and ab- 
solute rule prescribed by statute cannot, for such 
reason alone, be ignored. ‘That the rule was in- 
tentionally thus prescribed is evident, not alone 
from the clear letter of the statute, but also from 
the history of this question at common law, and 
the various provisions of the statutes of other 
States. At common law the will of an unmarried 
man disposing of all his property was presumably 
revoked by the subsequent marriage and the birth 
ofachild. ‘This rule was borrowed from the civil 
law. Whether revocation would follow from sub- 
sequent marriage alone or birth of a child alone 
was perhaps a doubtful question. In Brush v. 
Wilkins, 4 Johns. Ch. 506, it was held that both 
must concur. while in MecCullum v. McKenzie, 26 
Iowa, 510. the birth of a child alone was adjudged 
sufficient. See, generally, upon this question, 1 
Redf. Wills. ch. 7; 1 Williams, Ex’rs, chs. 3, 5; 4 
Kent, Comm. 421, 426. It was also, for a while, 
at least. disputed whether such revocation fol- 
lowed absolutely from subsequent marriage and 
birth of child, or was only to be presumed, and 
the presumption subject to be overthrown by evi- 
dence of the testator’sintention. Lord Mansfield, 
in Brady v. Cubitt, 1 Doug. 39, ruled that the pre- 
sumption of revocation from the marriage and 
birth of issue, like all other presumptions, may 
be rebutted by every sort of evidence. See, also, 
1 Phillim. Eee. 473. Such seems to have been 
generally the ruling of the ecclesiastical court. 
On the other hand, in Goodtitle v. Ottway, 2 H. 
Bl. 522. Chief Justice Eyre held that ‘in case of 
revocation by operation of law the law pronounces 


upon the ground of a presumption juris et de jure 
4 


that the party did intend to revoke, and that pre- 
sumptio jure is so violent that it does not admit of 
circumstances to be set up in evidence to repel it.’ 
And in the leading case of Marston v. Roe, 8 Adol. 
& E. 14, by all the judgesin the exchequer cham- 
ber, it was finally decided that the revocation of 
the will took place in consequence of a rule or 
principle of law, independently altogether of any 
question of intention of the party himself. Such 
being the final solution of the question in the En- 





glish court, it cannot be that the purpose of the stat- 
ute in question was to open the door to any other 
evidence of intention than those expressly named. 
On this side of the waters the matter has generally 
been regulated by statute, with a prevailing ten- 
dency to declare that the after-born child takes 
the same share that it would have done if the 
father had died intestate; or, in other words, the 
willis absolutely revoked pro tanto, unless there 
is some provision made for such child, or an ex- 
press intention that it should receive nothing. 
The statute of Wisconsin is identical with that of 
Nebraska, and in Bresee v. Stiles, 22 Wis. 120, the 
inquiry as to the testator’s intentions was declared 
to be limited to the language of the will, and, the 
will being silent, the after-born child inherited. 
See, among many cases, the following, which 
show how carefully the courts have enforced the 
rule of revocation pro tanto in the interest of the 
ehild: Waterman v. Hawkins, 63 Me. 156; Walker 
v. Hall, 34 Pa. St. 483; Hollingsworth’s Appeal, 
51 Pa. St. 518. In the first, the testator left cer- 
tain real and personal estate to his widow during 
her life and widowhood, to revert to his heirs 
upon her death or marriage. and gave the 
rest to his father. A daughter born two months 
after his death was held unprovided for by the 
will, and recovered the share of the estate she 
would have taken if he had died intestate. In the 
second case the testator gave his entire estate to 
his wife, saying in the will, ‘Having the utmost 
confidence in ‘her integrity. and believing that, 
should a child be born to us, she will do the ut- 
most to rear it to the honor and glory of its par- 
ents,’—and the same ruling was made. In the last 
case the will in terms committed any after -born 
child to the guardianship of his wife. adding, 
‘Which guardianship I intend and consider a 
suitable and proper provision for such child;’ and 
still a-similar decision was pronounced. Further 
citations would seem unprofitable. To sum the 
matter up, the common law courts of England 
finally reached the conclusion that the revocation 
was absolute upon the happening of marriage and 
birth of issue, and not dependent upon evidence 
of testator’s intention. The general tendency of 
statute law in this country isin the same diree- 
tion, and courts, as a rule, have carefully pro- 
tected the rights of after-born children. The 
language of the statute is plain and unambiguous. 
The will makes no provision for this child, does 
not mention or refer to her, and on its face mani- 
fests no intention that she should be unprovided 
for. Hence it must be held that she takes the 
same share in the estate which she would have 
taken had her father died intestate, to-wit, one- 
half.’ In passing this statute, the legislature re- 
quired, if thejfather intended to disinherit the un- 
born child, he should indicate it in bis will, and 
that it should not be left to extraneons testimony 
to show his intent.” 
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SOME QUESTIONS UNDER THE NEW 
BANKRUPICY LAW. 


At the outset, the National Bankruptcy 
Law is serving the purpose, possibly not in 
the minds of its framers, of puzzling the 
bench and bar over nice points of construc- 
tion, as well as broad questions of principle. 
The clause deferring the time for filing peti- 
tions in involuntary bankruptcy to November 
1, 1898, is at present the most fruitful source 
of contention. In conjunction with sec. 67¢ 
ch. VII of the law, this provision also gives rise 
to much discussion as to the rights of credit- 
ors to invoke the equity powers of the courts 
during the interim to conserve the assets of 
insolvents. And, collaterally, appears the 
question, how far can the State courts exer- 
cise jurisdiction over the affairs of an insolv- 
ent or bankrupt? All these points, with 
others peculiar to the practice under the New 
York Code of Civil Procedure, have come up 
in the recent case of Vietor v. Lewis, in the 
New York Supreme Court. This action, the 
first of its kind in this jurisdiction, involves 
large amounts, has been hotly contested by 
able attorneys on both sides, and is looked 
upon here as somewhat a test case, so a brief 
mention of its salient points may be of interest. 

On July 18th judgments were entered 
by confession against Chas. Lewis and Bros., 
and later the sheriff sold their stock of goods 
thereunder. The outstanding accounts were 
transferred toa brother of the defendants. 
Twocreditors thereupon brought attachments 
in the New York Supreme Court and applied 
in the same action for an injunction and the 
appointment of a receiver to conserve the 
property, and an injunction to restrain the 
disposition of the proceeds of the accounts 
transferred. The plaintiffs thus invoked the 
equity powers of the State court to conserve 
the assets of an insolvent, through the medium 
of a receiver, until the expiration of the time 
limited by the national bankruptcy law for 
the filing of petitions in involuntary bank- 
ruptcy in the United States court, alleging 
that they intended to file such petitions on 
the lst of November, 1898. In an exhaustive 
brief the counsel for the plaintiff contend that 
the confessions of judgment and transfer of 
accounts are in violation of the national bank- 
ruptcy law, having been made after July 1, 


1898 ; that all such transfers made during or in | 





contemplation of insolvency are absolutely 
void, and the lien created by said preference or 
the property thereby covered is absolutely dis- 
charged therefrom and passes into the hands 
of a trustee for the benefit of all creditors pro 
rata. It will be observed that the plaintiffs 
in the attachment suit are merely general 
creditors, and, as such, are without a special 
lien claiming the protection of the court or a 
special interest in the property. They allege, 
however, that they intend to avail of the first 
opportunity given by the bankruptcy law, to 
enforce the rights which it gives to creditors, 
by the filing of a petition in involuntary bank- 
ruptcy, and asserting that, without the pro- 
tection of the court, the assets will, mean- 
while, be dissipated, seek to conserve the 
property through the arm of the court. This 
contention raises at once several very inter- 
esting questions: First, is the effect of the 
provision delaying the filing of a petition in 
involuntary bankruptcy, such as to exclude 
entirely from the operations of the law such 
cases of bankruptcy, or are the equity powers 
of the court meanwhile in full force, so as to 
protect creditors against the creation of pref- 
erences, which the law clearly condemns? 
Next, can these equity powers be exercised 
by the State courts, or have the United States 
District Courts exclusive jurisdiction? Again, 
what class of creditors can claim the protec- 
tion of the court through the appointment of 
a receiver’ ‘The learned judge, in his opin- 
ion, appears to rest his decision mainly on the 
fact that the plaintiffs are merely in the posi- 
tion of general creditors, who may expect to 
realize their debts in whole or in part out of 
the debtors’ property through some legal 
process hereafter to be instituted, but who 
have no special lien, or, in a legal sense, any 
special interest in the property, claiming the 
consideration of the court. Judge Beekman 
says: ‘‘At most they have a reasonable ex- 
pectation that they will ultimately obtain an 
interest in such property through a trustee 
who may be appointed under the bankruptcy 
act when itis set in motion against insolvents, 
but while the plaintiffs say they intend to file 
a petition against the insolvents, it is optional 
with them todo so when the time arrives, and 
though they may do so, whether there will be 
an adjudication upon the petition, rests upon 
the judicial determination of the federal court 
as to the sufficiency of the proof. There is, 
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therefore, neither a present right to be pro- 
tected nor certainty with respect to the ac- 
quisition of such right in future. I am not 
aware of any principle of equity which can 
be invoked in support of such an action.’’ 
For these reasons the application for an in- 
junction and for the appointment of a receiver 
was denied. The plaintiffs have given notice 
of an intention to appeal, but, without a stay, 
it would appear that the appeal will be inef- 
fectual, if, as alleged, the judgment creditors 
prove to be irresponsible. The precise situa- 
tion disclosed in the above case is probably 
without a parallel under the former bankruptcy 
law, and must be considered on principle, 
rather than by precedent. The changes made 
in the present law, just prior to its passage, 
are responsible for some of the apparent in- 
consistencies in its present structure, so that 
it is susceptible of two constructions on the 
question of the effect of the law as applied to 
involuntary bankruptcy. Happily the time 
within which such controversies may arise is 
comparatively short, and the question will 
soon cease to be of general interest. Mean- 
while, however, as in the case under consid- 
eration, important interests may be seriously 
affected by the ambiguity as to the precise ap- 
plication of the law to preferences created 
since its passage, and before November Ist, 
where the general creditors seek to prevent 
the dissipation of the assets in the hands of 
irresponsible transferees. On the one hand 
itis contended that congress did not intend 
that any proceedings whatever under the new 
law, looking to involuntary bankruptcy, 
should be instituted until after the expiration 
of four months from its passage, and that if 
it had intended to permit interference with 
judgments entered pursuant to the laws of the 
‘various States, a clause to that effect would 
have been inserted in the statute. Against 
this is set the clear provision, ‘‘that this act 
shall go into full force and effect upon its 
passage,’”! and ‘‘that all conveyances, trans- 
fers, assignments or incumbrances made or 
given by the person, adjudged a bankrupt un- 
der the provisions of this act, subsequent to 
the passage of this act, and within four 
months prior to the filing of the petition, with 
intent and purpose on his part to hinder and 
delay his creditors or any of them, shall be 


! Section 70a National Bankruptcy Law 1898. 








null and void.’’? There can be no doubt that 
the firm purpose of the law makers was to 
provide means for an equitable distribution 
of the assets of bankrupts among all creditors, 
and that, except for the State exemptions, 
this is to be a ratable division in proportion 
to the size of the respective demands. This 
feature is common to both voluntary and in- 
voluntary bankruptcy. The law makes, in 
this respect, no distinction, nor can any rea- 
son be given why it should have done so. Nor 
is any distinction made in the time when the 
law takes effect, unless it can be deduced 
from the clause limiting the time for filing 
petitions. The spirit of the entire law is 
equity—the application of the same treat- 
ment to all creditors. The provision that 
‘‘this act shall go into full force and effect 
upon its passage’’ is clear and unequivocal. 
True, a time for beginning action under the 
law is set—one month for voluntary and four 
months for involuntary bankruptcy—but does 
that necessarily imply that meanwhile a pre- 
mium shall be placed upon the very class of 
preferences, fraudulent or otherwise, against 
which the lawis directed? Reading the con- 
text, is it not more likely that all such ‘‘con- 
veyances, by a bankrupt, subsequent to the 
passage of this act’’ are void, or at least void- 
able by creditors who may, in due time, set 
into operation the machinery of the new law? 
And is not this delay intended more to give 
time within which to provide the machinery 
of the law, than to give debtors time within 
which to evade it? The equities would cer- 
tainly seem to be with this view. Assuming, 
then, that by the new law a creditor acquires 
rights with respect to the property of his in- 
solvent debtor, but is unable to enforce those 
rights at once through the courts of bank- 
ruptcy, is he then remediless in point of fact? 
Is this another of the laws, 

‘That keep the word of promise to our ear. 

‘‘And break it to our hope?” 

Must the merchant stand idly by, helplessly 
watching a debtor making way with his goods, 
urged on by the tacit pledge of protection 
from the very law which, after November Ist, 
will turn and rend him? This view seems 
scarcely consistent with the . enlightened 
spirit in which the bankruptcy law was con- 
ceived and adopted. Surely the power re- 
sides in the courts to enforce, by proper 
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means, the rights secured by this statute. If 
so, they are the usual powers of equity, ready 
to be used in a proper case in behalf of such 
a creditor as can properly claim the protec- 
tion of a courtof equity. The remedy of in- 
junction and the appoiatment of a receiver 
seem eminently appropriate in just sucha 
case, subject, of course, to the ordinary rules 
governing their application. In fact, this 
line of protection is the peculiar function of 
a court of equity, which, as Judge Ruger bas 
said in a New York case,* ‘‘interferes in the 
transactions of men, by preventive measures, 
only when irreparable injury is threatened, 
and the law does not afford remedy for the 
contemplated wrong.’’ This is precisely the 
case in band where the bankrupt, seeking to 
place his assets beyond the reach of the body 
of his vreditors, will naturally select as his 
tools parties who are equally irresponsible 
with himself, so that the ordinary process of 
the law will be powerless as against either. 

We next inquire, in what courts can the 
remedy be sought? This is debatable ground 
upon which the writer hesitates toenter. But 
there are certain general principles which may 
be worth considering, even though we may 
not all reach like conclusions upon tiem. 
First, it may be well to bear in mind a dis- 
tinction between the enforcement of the law 
itself and the rights, as such, which are ac- 
quired under the law. The law itself, indis- 
putably, is to be enforced through the medium 
of the federal courts alone, exclusive of the 
State courts. This is inherent in the nature 
of the law, and clearly set forth in its terms. 
This does not, however, necessarily exclude 
the State courts from protecting citizens in 
the rights secured to them by this, as by 
other, laws of the land. The national bank- 
ruptcy law, by the act of congress, becomes 
the law of the land, binding upon all citizens 
and recognized by all the courts. By it the 
operations of certain State laws are virtually 
suspended. Yet the State courts are open; 
judgments are taken, decrees are signed and 
injunctions issued as heretofore. Citizens of 
the same State (or citizens of different States, 
when the amount in controversy is less than 
$2,000), engaging in litigation, necessarily 
resort to the State courts. Why, then, shall 
they be forbidden to enter the same tribunals 
for the protection of their rights, where a 


3 Thomas v. Musical Mut. Prot. Assn., 121 N. Y. 45. 





dishonest or scheming debtor seeks to make 
way with property which, in due course of 
time, will be brought under the operations of 
the bankruptcy law? The State court, by 
conserving the property through injunction 
and a receiver, becomes the handmaid of the 
federal courts, but can in no sense be charged 
with interfering with their rights and duties. 
Upon the acquiring of jurisdiction by the 
federal courts for the enforcement of the law, 
the State court yields control, having, mean- 
while, performed a beneficent function, in 
harmony with the spirit and intent of the law. 

Under the act of 1867 it was, for a time, 
claimed that an assignee’in bankruptcy could 
not maintain an action in the State courts, 
but the jurisdiction of the State courts was 
upheld in several cases, and the practice in 
that respect was fully established. In Claflin 
v. Housman, the question was fully discussed 
by Mr. Justice Bradley, who says, in the 
opinion: ‘‘The general question, whetber 
the State courts can exercise concurrent juris- 
diction with the federal courts in cases aris- 
ing under the constitution, Jaw and _ treaties 
of the United States, has been elabvrately 
discussed, both on the bench and in published 
treatises—sometimes with a leaning in one 
direction, and sometimes in the other—but 
the result of these discussions has, in our 
judgment, been, as seen in the above cases, 
to affirm the jurisdiction, where it is not ex- 
cluded by express provision, or by incom- 
patibility in its exercise arising from the 
nature of the particular case. When we con- 
sider the structure and true relations of the 
federal and State governments, there is really 
no just foundation for excluding the State 
courts from all such jurisdiction. The laws 
of the United States are laws in the several 
States, and just as much binding on the citi- 
zens and courts thereof as the State laws are. 
The United States is not a foreign sovereignty 
as regards the several States, but is a con- 
current, and, within its jurisdiction, para- 
mount sovereignty. Every citizen of a State 
is a subject of two distinct sovereignties, 
having concurrent jurisdiction in the States— 
concurrent as to place and persons, though 
distinct as to subject-matter. Legal or equi- 
table rights, acquired under either system of 


4 Lathrop, Assignee, v. Blake, 91 U. S. 516; Ey-ter 
v. Gaff, 91 U. S. 521; Claflin v. Housman, 93 U. S. 180; 
Samson v. Burton, 4 B. R. 1. 
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laws, may be enforced in any court of either 
sovereignty competent to hear and determine 
such kind ef rights, and not restrained by its 
constitution in the exercise of such jurisdic- 
tion. Thus, a legal or equitable right ac- 
quired under State laws may be prosecuted 
in the State courts, and also, if the parties 
reside in different States, in the federal 
courts. So rights, whether legal or equita- 
ble, acquired under the laws of the United 
States, may be prosecuted in the United 
States courts, or in the State courts, compe- 
tent to decide rights of the like character and 
class.’’ And again: ‘‘If an act of congress 
gives a penalty to a party aggrieved, without 
specifying a remedy for its enforcement, there 
is no reason why it should not be enforced, 


if not provided otherwise by some act of con-. 


gress, by a proper action in a State court.’’ 
The reasoning in this case is so cogent as to 
appeal strongly to the conviction, and leaves 
no doubt tbat it is the proper interpretation 
of the law. This view has been strongly up- 
beld in well considered New York cases,° all 
of which accord with Claflin v. Housman. In 
Massachusetts, also, the same doctrine was 
enunciated. While none of the cases cited 
may be said to present a precise analogy to 
the conditions under consideration, they 
afford a fair guide to their solution. In Kid- 
der vy. Horrobin,’ Judge Andrews, in writing 
the opinion, says: ‘‘It may be difficult to 
make a complete definition of what are mat- 
ters and proceedings in bankruptcy, within 
section 711, but it may be stated in general 
terms that they are the matters and proceed- 
ings which pertain to the special and peculiar 
jurisdiction of the federal courts as courts of 
bankruptcy.’ The adjudication of bank- 
ruptcy; the appointment of assignees and 
other agents for the administration of the 
system; the vesting of the title to the bank- 
rupt’s property in the assignee; the marshal- 
ling and distribution of the assets; the dis- 
charge of the bankrupt from his debts ; these 
and other like powers belong to the jurisdic- 
tion in bankruptcy, and are matters and pro- 
ceedings in bankruptcy of which State courts 
have no jurisdiction. But when a common- 


5Cook, Assignee, ete. v. Whipple 55 N. Y. 
150; Thompson, Assignee, etc. v. Sweet 73 N. 
Y. 622; Kidder, Assignee, v. Horrobin, 72 N. Y. 159; 
Platt, Assignee, v. Jones, 96 N. Y. 32. 

6 Stevens v. Mechanics’ Savings Bank, 101 Mass. 109. 

7 Kicder v. Horrobin, 72 N. Y. 167, 168. 





law action is an appropriate remedy to en- 
force a 1ight asserted by an assignee in bank- 
ruptcy, whether the right is given by the 
bankrupt act, or existed in favor of the bank- 
rupt before the bankruptcy, an action to en- 
force or vindicate the right is not a matter or 
proceeding in bankruptcy within section 711. 
The exercise of the original and ordinary 
jurisdiction of the State courts in such cases 
is in no proper sense an exercise of jurisdic- 
tion in bankruptcy.’’ These citations appear 
conclusive upon the points directly in issue, 
and it is submitted that the analogy to the 
case in hand is so very striking as to virtually 
control. The writer is aware that, already, 
judges in various jurisdictions are quoted 
as holding diverse views on the questions here 
presented, and it may be presumptuous to ex- 
press any conviction in advance of final ad- 
judication. The importance of the subject 
may, however, excuse this basty resume, 
founded upon a case which has elicited so 
much comment in this jurisdiction, and whose 
ultimate determination will be watched with 
interest by the legal fraternity of the entire 
country. E. K. SuMERWELL. 
New York City. 


LIBEL—PRIVILEGED PUBLICATION. 


METCALF vy. TIMES PUB. CO. 


Supreme Court of Rhode Island, July 27,*1898. 


1. Proceedings had in chambers on an ex parte ap- 
plication for an injunction pendente lite are court 
proceedings, and the publication thereof is privileged. 

2. A publication of judicial proceedings, or of pa- 
pers used therein, is privileged only if it is a fair and 
complete publication thereof, and a plea alleging the 
publication of only tbat part of a bill alleging fraud is 
bad on demurrer. 


STINEss, J.: The plaintiff sues to recover dam- 
ages for a libel alleged to have been printed in the 
Evening Times, a newspaper in Pawtucket, pub- 
lished by the defendants. The declaration sets 
out that upon the filing of a bill in equity by An- 
nie Campbell against the plaintiff and other as- 
sociates in business, charging them with having 
conspired to defraud her deceased husband, Dun- 
can H. Campbell, of certain letters patent of this 
and foreign countries, and upon the order by a 
justice for citation, and an ex parte preliminary 
injunction until hearing, the defendants published 
the charges of fraud, to the damage of the plaint- 
iff. The defendants pleaded specially that the 
said Evening Times was a public newspaper; that 
they published said matters because they believed 
them to contain information which it was impor- 
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tant forthe public to know; that said matters 
were a partof the public records of this court, 
upon which there had been judicial action, which, 
denying all malicious intent, it was lawful for 
them to do. The plaintiff demurs to the plea. 
The question of privileged communications is 
one that has been much considered, and certain 
lines may now be said to be well established. In 
Rex v. Wright, 8 Term R. 293, in 1799. which was 
an application for a criminal information for libel 
growing out of the Horne Tooke case, it was held 
that a report of the house’ of commons could be 
published, even though it reflected on the char- 
acter of an individual. Hoare v. Silverlock, 9 C. 
B. 20, was to the effect that a full and impartial 
report of a trial in a court of justice could be pub- 
lished. Some stress was laid upon the distinction 
between a full trial and an ex parte proceeding, 
which, however, was not necessary to the decis- 
ion of the case. Davison vy. Duncan, 7 El. & BI. 
229, held that a fair report of defamatory matter 
uttered ina public meeting was not privileged. 
McGregor v. Thwaites (1824), 3 Barn. & C. 24, 
held that proceedings before a magistrate, not 
judicial, but advisory, were not privileged: and 
Dunean v. Thwaites, Jd. 556, extended the rule to 
proceedings which took place in the course of 
preliminary inquiry before a magistrate. Lewis 
v. Levy, El., Bl. & El. 537, questioned the decis- 
ion in Dunean v. Thwaites; and although the case 
was understood to hold that the privilege of a fair 
report extended to proceedings taking place pub- 
licly before a magistrate on the preliminary in- 
vestigation of a criminal charge, terminating in 
the discharge of the prisoner. yet the court did 
not expressly decide that question. Reg. v. Gray, 
10 Cox, Cr. Cas. 184, carried the rule to this ex- 
tent, but the court was not unanimous in the decis- 
ion. In Usill v. Hales (1878), 47 L. J. Q. B. 323, 
Lord Coleridge, C. J., fully adopted the apparent 
rule of Lewis v. Levy; and Lopes, J., concurring, 
said: ‘T'here are authorities which, until they 
are carefully examined, would seem to support 
the contention that an ex parte proceeding in court 
is not privileged. So far as I can ascertain. these 
are cases where the proceeding was preliminary, 
and where there was no final determination at the 
time of the alleged libelous report." In Wason v. 
Walter, L. R. 4 Q. B. 73, the dictum of Cockburn, 
C. J., goes further.—that fair reports ofall ex 
parte proceedings are privileged. Ryalls v. Leader, 
L. R. 1 Exch. 296, held that the examination of a 
debtor in custody, before a registrar in bank- 
ruptey, was a proceeding before a public court, 
and hence privileged. In Kimber v. Association 
(1893), 1 Q. B. 65, the court went to the full 
length of holding that the publication of a fair 
report of proceedings held in open court, though 
preliminary and ez parte, is privileged. ‘Tbis case 
is quite remarkable from several facts« It was an 
application to magistrates, specially called to- 
gether by the clerk, for a summons to one charged 
with perjury, and no evidence was given under 
oath. The application was granted, and one of 





the principal questions argued was whether it was 
an open court. It was also held that the matter 
was one for final determination, because if it was 
refused it would be final, and if it was granted 
there would be a further inquiry, and the matter 
might go on to trial. Following the outline of 
leading decisions, in which there has been a grad- 
ual progress, the law of England seems now to be 
that a full and fair report of proceedings in an 
open court, upon a matter standing for final decis- 
ion, even though the inquiry may be preliminary 
and ex parte, is privileged. See opinion of Kay, 
L. J., in Kimber v. Association. In this coun- 
try the law has been declared in very much the 
same way. In Gazette Co. v. Timberlake (1860), 
10 Ohio St. 548, it was held that privilege does not 
extend to the publication of preliminary proceed- 
ings merely, which are of a purely ex parte char- 
acter. The opinion, however, follows the earlier 
English cases. Barber v. Dispatch Co., 3 Mo. 
App. 377, laid down thisrule: ‘*Where a court 
or public magistrate is sitting publicly, a fair ac- 
count of the whole proceedings, uncolored by de- 
famatory comment or insinuation, is a privileged 
communication, whether the proceedings are ona 
trial oron a preliminary and ex parte hearing. 
But the very terms of the rule imply that there 
must be a hearing of some kind. In order that 
the ex parte nature of the proceeding may not de- 
stroy the privilege.—to prevent such a result,— 
there must beat least so much of a public investi- 
gation as is implied in a submission to the judicial 
mind with a view to judicial action.’’ In this 
case a petition for divorce had been filed, but it 
had not been presented to a court, at any sitting, 
with a view to judicial action. In Park v. Press 
Co., 72 Mich. 560, 40 N. W. Rep. 731, it was held 
that the publication of the pleadings or other con- 
tents of the files in a private suit before hearing 
or action in open court is not privileged. McBee 
v. Fulton, 47 Md. 403, held that an examination 
before a magistrate, whether the accused permits 
it to be ex parte, or whether he makes defense, is 
privileged, upon the ground that it is a proceed- 
ing before a public court of justice. In New 
York astatute of 1854, limiting actions for the 
publication of a fair and true report of judicial 
proceedings to cases of malice, was held to be 
declaratory of the common law, in Ackerman v. 
Jones, 37 N. Y. Sup. Ct. Rep. 42, and that under 
the statute an ex parte affidavit presented to a po- 
lice magistrate to obtain a search warrant was 
privileged. Cowley v. Pulsifer, 137 Mass. 392, 
contains a full review of this subject by Mr. Jus- 
tice Holmes. It was an action for libel in pub- 
lishing a petition for the removal of an attorney 
from the bar, which had not been presented to the 
court. The question, therefore, was quite differ- 
ent from the one before us; but the court assumes 
the rule admitted by the plaintiff in that case,— 
that the privilege attaches to fair reports of judi- 
cial proceedings. even if preliminary and ex parte. 
The rule as thus stated seems now to be settled as 
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it makes a clear line of distinction between pub- 
lications which are lawful and those which are 
not. It givesno license to publish libelous matter 
simply because it is found in the files of a court. 
As a publisher of news and items of public im- 
portance the press should have the freest scope, 
but as a scandal monger it should be held to the 
most rigid limitation. If aman has not the right 
to go around to tell of charges made by one against 
another, mucb less should a newspaper have the 
right to spread it broadcast and in enduring form. 
It is necessary to the ends of justice that a party 
should be allowed to make his charges against 
another, for adjudication, even though they may 
be of a libelous character, and as such they are 
privileged; the injured party having a remedy 
for malicious prosecution when they are made 
maliciously or without probable cause. But the 
right of a party to make charges gives no right 
to others to spread them. When the charges 
come up for adjudication, however, although 
their publi-ation may be as harmful and distress- 
ing to the person accused as if they had been 
published before their consideration by a court, 
a different rule applies. Individual feelings are 
no longer considered, for the reason, as stated by 
Judge Holmes: ‘It is desirable that the trial of 
causes should take place under the public eye, 
not because the controversies of one citizen with 
another are of public concern, but because it is of 
the highest moment that those who administer 
justice should always act under the sense of pub- 
lic responsibility, and that every citizen should 
be able to satisfy himself, with his own eyes, 
as to the mode in which a public duty is per- 
formed.”’ 

Accepting and applying the rule as we under- 
stand it to be, two questions arise: First, does 
the plea set forth a proceeding before a court? 
and, second, does it aver it to be a full and fair 
report? 

As to the first question, it sets out an applica- 
tion in chambers upon a motion for an ex parte 
injunction before and untilahearing. Ordinarily 
the only consideration which is or can be given 
to itis whether the bill states an exigency, upon 
its face, sufficient to warrant an order to hold 
property in statu quo until a hearing can be had. 
This is indeed a judicial matter, but of the most 
insignificant sort, and very near to the border 
line. It is a matter submitted to a judge. and he 
acts upon it. Itis within the rule and the cases 
which we have referred to—uotably. that of Kim- 
ber v. Association, supra. If this was not judieial 
action, it would be difficult to say what would be, 
short of a full trial of the case. Although the 
motion was in chambers, still, under our practice, 
as all such motions and interlocutory orders are 
made in chambers, technically we cannot say that 
it was not in court. The statutes provide for such 
motions to be made to the court, and the pro- 
visions about the court ‘*in chambers”’ are simply 
te distinguish such proceedings from those of the 
appellate division sitting in banc. We therefore 





decide that the plea sets out a sufficient statement 
of a proceeding in court. 

As to the second question, to bring the plea 
within the rule of a full and fair report, the plea 
is bad upon its face. It avers that what is pub- 
lished was only a part of the bill. and this part, 
so far as shown, was only the four paragraphs 
charging fraud. It does not aver that the defend- 
ants gave a full and fair report, even in substance, 
of the allegations and facts set out in the bill. 
The plea rests upon the fact that, as the bill had 
been before a judgein a judicial proceeding, it 
was a justification in publishing a part of it. That 
is not enough. Ifa garbled reportof a triai, which 
may result in a vindication of one accused, is not 
privileged, much less should unfair extracts from 
pleadings be privileged. ‘This doctrine is strongly 
set forth in caustic words by Endlich, J..in Com. 
v. Costello, 1 Pa. Dist. R. 745-752: ‘I prefer to 
rely upon the proposition, which seems to me in- 
contestable, that whether the proceeding be ina 
court of record or not, finished or unfinished, ex 
parte or otherwise, no individual and no news- 
paper has the right to pubJish mere arbitrary 
selections, consisting of those portions which im- 
pute crime or-moral turpitude to, or cast ridicule 
or odium upon, the party to whom they refer, and 
commending themselves only by what is some- 
times called ‘spiciness,” but is more properly de- 
nominated ‘filth,’ or by reason of the fact that 
they tickle the morbid appetite of perverted 
human nature, which delights in the spectacle of 
another’s disgrace.’’ Upon this ground, there- 
fore, the demurrer to the plea is sustained. and 
the case will be remitted to the common pleas 
division for further proceedings. 

Norr.—A fair and impartial account of the pro- 
ceedings in a court of justice is, as a general rule, a 
justifiable publication. Thompson v. Powning, 15 
Nev. 195; Cincinnati, etc. Co. v. Timberlake, 10 Ohio 
St. 548; Hawkins v. Globe Printing Co., 10 Mo. App. 
174. Proprietors of newspapers are not to be pun- 
ished for publishing a fair, full and true report of 
judicial proceedings, except upon actual proof of 
malice in making the report. Ryallsv. Leader, 1 Ex. 
L. R. 298; Watson vy. Walter, L. R. 4 Q. B. 82; Forbes 
v. Johnson, 11 B. Mon. (Ky.) 48; Johnson vy. Brown, 
13 W. Va. 112. The reason for this rule is that the 
public have a right to know what takes place in a 
court of justice and unless the proceedings are of an 
immoral, blasphemous or indecent character or ac- 
companied with defamatory observations or com- 
ments, the publication is privileged. Thompson v. 
Powning, 15 Nev. 195. The administration of the 
law, the verdicts of juries, the conduct of suitors and 
their witnesses, are all matters of lawful comment as 
soon as the trial is over. Any comment pending ac- 
tion is a contempt of court by whomsoever made. It 
is especially so where the comment is suppiied by one 
of the litigants or his solicitor or counsel. Thomas v. 
Croswell, 7 Johns. (N. Y.) 264; McBee v. Fulton, 46 
Md. 403; Com. v. Blanding, 3 Pick. 304; Cowley v. 
Pulsifer, 187 Mass. 392. 

So every impartial and accurate report of any pro- 
ceedingin a public law court is privileged, unless the 
court has itself prohibited the publication or the sub- 
ject-matter of the trial be unfit for publication. 
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Though the publication of such proceedings may be 
to the disadvantage of the particular individual con- 
cerned, yet it is of vast importance to the public that 
the proceedings of courts of justice should be univer- 
sally known. Cowley v. Pulsifer, 187 Mass. 392; San- 
ford v. Bennett, 24 N. Y. 2). If the publication is 
accompanied with defamatory comments it becomes 
illegal and libelous. Commonwealth v. Blanding, 3 
Pick. 804; Heyward v. Cuthbert, 4 McCord (S. Car.), 
354; Edsall v. Brooks, 26 How. Pr. 426; McBee v. 
Fulton, 47 Md. 403; Pittock v. O’Neill, 63 Pa. St. 253; 
Goodshalk v. Metzgar (Pa.),17 Atl. Rep. 215. It is 
not a fair comment on any legal proceedings to insin- 
uate that a particular witness committed perjury in 
the course of them. Roberts v. Brown, 10 Bing. 519; 
Felkin v. Herbert, 33 L. J. Ch. 294. So, itis libelous 
to publish a pleading of one party in a newspaper, or 
it would seem the whole proceedings before the mat- 
ter has come to be heard. Cincinnati Gazette Co. v. 
Timberlake, 10 Ohio St. 548; Kelley v. Lafitte, 28 La. 
Ann. 4385; Cowley v. Pulsifer, supra; Barber v. St. 
Louis Dispatch Co., 8 Mo. App. 377. An accurate re- 
port of a portion of a judicial proceeding will still be 
privileged if it does not purport to be a report of the 
whole. Thus, where atrial lasts more than one day 
reports published in the newspapers each morning 
are protected. Lewis v. Levy, E B.& E.537. Where 
a man publishes a portion only when it is in his 
power to publish the whole, this fragmentary publi- 
cation will be evidence of malice if the part selected 
and published tells more against the plaintiff than a 
report of the whole trial would have done. Odger’s 
Libel & Slander, 2 In McBee v. Fulton, 46 Md. 
408, it is held that newspapers and other reports of 
proceedings of courts of justice are privileged, and 
this extends to preliminary examinations before jus- 
tices of the peace, and the rule is not altered by the 
facts that the accused person permits such proceed- 
ings to be ex parte and that the result is his discharge. 
The reports, however, though they need not be ver- 
batim, must be substantially correct and not garbled 
or partialand made bona fide and without malice. 
The privilege attaching to fair and accurate reports 
may be rebutted by proof of actual malice. Reports 
of judicial proceedings are all absolutely privileged 
by whomsoever published. Odger’s Libel & Slander, 
261. The reports of judicial proceedings, although 
fair and accurate, are not privileged and are indeed 
illegal where the court has itself prohibited the pub- 
lication, as it frequently did in former days. Odger’s 
Libel & Slander, 252; Brook v. Evans, 29 L. J. Ch. 
616. Where the subject-matter of the trial is an ob- 
scene or blasphemous libel or where for any other 
reason the proceedings are unfit for publication, it is 
not justifiable to publish even a fair and accurate re- 
port of such proceedings. Re Evening News, 3 Times 
L. R. 255. The publication of proceedings before a 
grand jury is not privileged. McCabe v. Cauldwell, 
18 Abb. (N. Y.) Prac. 377. 
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1. ACCIDENT INSURANCE—Involuntary Asphyxiation. 
—A clause declaring that the insurance does not cover 
injuries or death “resulting from poison or anything 
accidentally or otherwise taken, administered, ab- 
sorbed, or inhaled,’ does not exempt the insurer from 
liability for death caused by involuntary and uncon- 
cious inhalation of illuminating gas, accidentally 
taken while asleep.—LOWENSTKIN V. FIDELITY & Cas- 
UALTY Co. OF NEW YORK, U. S.C. C., W. D. (Mo.), 88 
Fed. Rep. 474. 

2. ACCIDENT INSURANCE—Shooting by Insane Person. 
—An exception in an accident policy of “intentional 
injuries inflicted by the insured or any other person” 
does not include death from being shot by an insane 
person without capacity to form an intention to inflict 
such injuries, or to understand the nature and quality 
of his act.—BERGER V. PACIFIC MoT. LIFE INS. CO. OF 
CALIFORNIA, U.S. C. C., W. D. (Mo.), 88 Fed. Rep. 241. 

3. ACCORD AND SATISFACTION — What Constitutes.— 
Plaintiff agreed to accept a conveyance of certain 
land, and a release of a trust deed thereon, and a 
mortgage on other land, as an accord and satisfaction 
of a note held against defendants. Held, that the con- 
veyance and mortgage, without a release of the trust 
deed, did not amount to such accord and satisfaction. 
—WHITNEY V. RICHARDS, Utah, 53 Pac. Rep. 1122. 

4. ACTIONS — Consolidation. — An action by M for 
rent, and one by M and his partner against the same 
defendant for merchandise, cannot be consolidated, 
under Sand. & H. Dig. § 5707, authorizing a consolida- 
tion where the same plaintiff brings separate actions 
against the same defendant for causes of action which 
may be joined.—_MEKHAN V. WaTson, Ark., 478. W. 


Rep. 109. 
5. ASSIGNMENT FOR BENEFIT OF CREDITORS — Stock 
Liability. — An assessment on a stockholder, made 


after his assignment for creditors, is provable as a 
claim against the assigned estate, the corporation's 
debts having been contracted and its insolvency ac- 
cruing prior to the assignment.—HILL v. GRAHAM, 
Colo., 53 Pac. Rep. 1060. 

6. ATTORNEY AND CLIENT—Power to Bind Client by 
Agreement.—The power of an attorney to bind his 
client by consenting that a decision in another case 
shall be binding on him in the case in question can 
only exist where the two cases involve the same ques- 
tions of law and fact.—LOUISVILLE TRUST CO. Vv. STONE, 
U.S.C. C., D. (Ky.), 88 Fed. Rep. 407. 

7. BAILMENT—Sale—Bona Fide Purchaser.—A Dbailee, 
with power to sell, does not give title against the 
owner by sending, without previous notice, an invoice 
and bill of sale of the goods to defendants, and follow- 
ing them with delivery of the goods; the only reason 
therefor being that he had spent funds which defend- 
ants had sent him to pay notes not yet due, and knew 
that he would be unable to pay them; there being no 
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real sale.—CANADIAN BANK OF COMMERCE V. BAUM, 
Penn., 40 Atl. Rep. 975. 

8. BaNnKS—Deposit—Forgery—Negligence.—The mere 
possession by a bank depositor, without notice to the 
bank, of a rubber stamp making a fac simile of his sig- 
nature, does not render him liable for loss of money 
paid out on checks forged therewith.—ROBB V. PENN- 
SYLVANIA CO. FOR INSURANCE ON LIVES & GRANTING 
ANNUITIES, Penn., 40 Atl. Rep. 969. 

9. BILLS AND NorEs—Collection.—Under Code Proc. § 
808, providing that “in all judgments on promissory 
notes and similar instruments in writing, whether se- 
cured by mortgage or not, an attorney’s fee may be al- 
lowed, when specially contracted to be paid by the 
terms of the note or mortgage, in any amount so spe- 
cially contracted,” acourt has no discretion to disal- 
low such a fee in part because it deems the agreed 
amount extortionate.—VERMONT LOAN & TRUST CO. V. 
GREER, Wash., 53 Pac. Rep. 1103. 

10. BILLS AND NOTES — Consideration.—Held, on the 
conceded facts, in an action brought by the receiver of 
an insolvent national bank, that there was no want of 
consideration for the execution and delivery of the 
promissory note on which the action was based.—AT- 
WATER V. SMITH, Minn., 76 N. W. Rep. 253. 

ll. BILLS AND NotTges—Liability of Indorser.—In- 
dorsers of a note before delivery to payee are liable as 
makers, without demand or notice of non-payment.— 
NATIONAL EXCHANGE BANK V. CUMBERLAND LUMBER 
Co., Tepn., 47S. W. Rep. 84. 

12. BILLS AND NOTES — Notes Obtained by Fraud.— 
Notes obtained by fraud were sold to plaintiff for an 
adequate consideration before due, and it was not 
shown that he had express notice of the fraud. Held, 
that an instruction that, “if fraud is shown in the notes, 
the law presumes the holder knew it. The plaintiff 
must rebut this presumption by showing that he 
bought for valuable consideration and in due course, 
for this will show good faith,”—was erroneous.— 
ARNOLD V. LANE, Conn., 40 Atl. Rep. 921. 

13. BUILDING AND LOAN ASSOCIATIONS — Contracts of 
Loan.—A certificate of stock of a foreign loan associa 
tion provided that all moneys due from the stockholder 
tothe association should be due and payable at the 
home office; and a regulation of the association pro- 
vided that interest on loans should be payable monthly 
in advance, with dues, and that a borrower must Carry 
enough stock to equal the loan and premium, und that, 
when the stock matured, it should repay the loan and 
premium. Held, thatthe contract of loan should be 
constructed by the laws of the foreign State.—TOBIN V. 
MCNAB, 8S. Car., 30S. E. Rep. 827. 

14. CARRIERS— Passenger—Independent, Contractors. 
—A carrier’s obligation to transport his passengers 
safely cannot be shifted from himself by delegation to 
an independent contractor, and it extends to all the 
agencies employed, and includes the duty of protecting 
the passenger from an injury caused by the act of any 
subordinate or third person engaged in any part of the 
service required by the contract of transportation.— 
Bakrow S.8. Co. v. Kang, U.S.C. C. of App., Second 
Circuit, 88 Fed. Rep. 197. 

15. CARRIERS OF GOODS — Liability for Loss.—Where 
two corporations created by different States exist un- 
der the same name, one maintaining a steamboat line 
asa common Carrier and the other merely owning land 
and wharves, which are rented to the former, the lat- 
ter will not be liable as a common Carrier for property 
delivered to the former for transportation, unless it 
held itself out to the general public as a common car- 
rier or permitted the other company to use its corpo- 
rate name.—REED V. WILMINGTON STEAMBOAT CoO., Del., 
40 Atl. Rep. 955. 

16. CARRIERS OF PASSENGERS—Negligence.—Where a 
railroad passenger, without objection by the com- 
Pany or its agents, alights at an intermediate station, 
where passengers are received and discharged, for any 
reasonable and usual purpose, like that of refreshment, 
the sending or receipt of telegrams, or of exercise by 





walking up and down the platform, or of the like, he 
‘does not cease to be a passenger, and is justified in the 
belief that the company is exercising due care for his 
safety.—ALABAMA G. 8. Ry. Co. v. CoGGins, U. 8. C. OC. 
of App., Sixth Circuit, 88 Fed. Rep. 455. 

17. CEMETERIES—Burial Lots.—The owner of a burial 
lot, consenting to the interment therein of the remains 
of a decedent, cannot remove them against the will of 
the heir or next of kin.—GARDNER V. SWAN POINT CEM- 
ETERY, R. I., 40 Atl. Rep. 871. 

18. CHATTEL MORTGAGE — Consideration.—A chattel 
mortgage made upon any personalty in which the 
mortgagor has either an actual or a potential property 
will be recognized at law; but equity will support 
mortgages or assignments of contingent interests and 
expectations, and of things which rest in possibility 
only.—CUMBERLAND NAT. BANK V. BAKER, N. J., 40 Atl. 
Rep. 850. 

19. CONSTITUTIONAL LAW — Interstate Commerce— 
Foreign Corporations.—It is interstate commerce, and 
not a doing of business in Pennsylvania, within Act 
April 22, 1874 (P. L. 108), and Act June 1, 1889 (P. L. 420), 
requiring the establishment of an office and appoint- 
ing of an agent within the State, for a foreign corpora- 
tion, which has its capital invested and manufactures 
its goods in another State, to déliver its goods in Penn- 
sylvania on orders.—MERSHON & CO. V. POTTSVILLE 
LUMBER Co., Penn., 40 Atl. Rep. 1019. 

20. CONSTITUTIONAL LAW—Right to Jury Trial.— 
Const. art. 15, § 6, guarantying the right of trial by jury 
of a!l issues of fact, is not violated by Pub. Gen. Laws, 
art. 75, §68, which authorizes the staying of all pro- 
ceedings until payment of costs in actions where a new 
trial has been ordered either by the appellate or the 
trial court.—KNEE V. BALTIMORE CiTy Pass. Ry. Co., 
Md., 40 Atl. Rep. 890. 

21. CONSTITUTIONAL Law — Statutes — Subjects Ex- 
pressed in Title.—A constitutional provision that no 
law shall emnbrace more than one subject, which shall 
be expressed in its title, does not prevent the legisla- 
ture from inserting in an act any provision which is 
germane tothe general subject to which the act re- 
lates. It is only intended to prevent surreptitious 
legislation, and the ynion in the same act of incongru- 
ous matters, having no natural relation to each other, 
orto the general subject with which the act deals.— 
CITY OF SOUTH ST. PAUL V. LAMPRECHT Bros. Uo., U. 
8. C.C. of App., Eighth Circuit, 88 Fed. Rep. 449. 

22. CONTRACTS — Acceptance — Parties.—Where one 
party to a contract assigned his interest to another, 
and the other party to the contract was succeeded by 
a corporation, an action against the corporation for 
breach of the contract could not be maintained by such 
assignee, for want of privity between them.—HAND V. 
EVANS MARBLE CO. OF BALTIMORE CiTy, Md., 40 Atl. 
Rep. 899. 

23. CONTRACT — Validity.—Provision, in a contract of 
a dealer in natural gas at wholesale to supply to a re- 
tail dealer, that the latter shall havea ‘‘prefererce” 
in the former’s supply is not in restraint of trade, as it 
merely gives the first opportunity to buy.—CONEMAUGH 
Gas Co. V. JACKSON FaRM GAS CO., Penn., 40 Atl. Rep. 
1000. 

24. CONTRACT BY COMMITTEE — Personal Liability.— 
Persons who, as the ‘‘ building committee” of a named 
“institute,” make with another a contract for ma- 
terials with which to build a school house, are, whether 
such “institute” bas or has not a legal existence, per- 
sonally liable for a breach of such contract, when it is 
shown that they intended to bind themselves individ. 
ually, and not to be acting for any principal.—PakrtT- 
RIDGE V. HOLLINSHEAD, Ga., 308. E. Rep. 787. 

25. CONTRACT IN RESTRAINT OF TRADE — Validity.—A 
contract in restraint of trade, unlimited as to time, and 
the enforcement of which literally as made would, in 
certain contingencies likely to arise, and which must 
necessarily have been in contemplation of the parties, 
result in needlessly «ppressing one of them, without 
affording any corresponding benefit or protection to 
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the other, is unreasonable, and should not be enforced. 
—RAKESTRAW V. LANIER, Ga., 30S. E. Rep. 735. 


26. CORPORATIONS — Authority of President—Estop- 
pel.—A corporation, which by resolution has empow- 
ered its president to pledge a contract, under which 
money is due it, as collateral security for money bor- 
rowed, cannot claim that the terms of the pledge made 
by the president are in excess of the authority con- 
ferred on him, when atthe timeof the pledge it was 
cognizant of all the particulars thereof, and received 
the money borrowed, and gave no sign of repudiating 
the transaction.—MCDOUGALL V. HAZELTON TRIPOD- 
BOILER Co., U. S.C. C. of App., Sixth Circuit, 88 Fed. 
Rep. 217. 

27. CORPORATIONS — Contracts of Agents — Ratifica- 
tion.—In an action against a corporation on a contract 
made between plaintiff and athird person, who is al- 
leged to have acted in behalf of the corporation, it is 
not necessary to show that the contract was made un- 
der authority of a resolution of the board of directors; 
and, if there is evidence tending to show that it was 
made in the interest of the corporation, which recog- 
nized it, accepted its benefits, and acted on its provis- 
ions, this is sufficient to warrant the submission of the 
cause to the jury.—MCKENZIE Vv. POORMAN SILVER 
MINES OF COLORADO, U..8.C.C. of App., Eighth Circuit, 
88 Fed. Rep. 111. 

28. CORPORATION—Contract to Become Stockholder— 
Transfer of Stock.—An agreement to purchase from a 
syndicate a certain number of shares of stock in a cor- 
poration, which bad been subscribed for by the syndi- 
cate, but had not yet been issued, ‘‘or a proportionate 
part in case of oversubscription,” is not a contract of 
purchase, which renders the purchaser a stockholder 
inthe corporation on a subsequent transfer of the 
stock to him without his knowledge, but is merely an 
executory engagement to purchase, which renders him 
liable for damages for its breach on his failure to per- 
form.—GREENE V. SIGUA IRON Co., U. 8. C. C. of App., 
Second Circuit, 88 Fed. Rep. 203. 

29, CORPORATIONS—Several Liability of Stockholders. 
—The liability of stockholders in this State for the 
debts ofthe corporation is several, and a judgment 
against a part of them does not have the effect to re- 
lease the others.—HANSON V. Davison, Minn., 76N. W. 
Rep. 254. 

30. CORPORATIONS — Unpaid Subscriptions.—Where 
one accepted a transfer of shares of stock, and his 
name appeared on the books of the corporation as that 
of aregistered stockholder, he cannot avoid liability 
thereon by showing that another is the equitable 
owner of the stock standing in his name; and the fact 
that the company had notice of such equitable owner- 
ship does not preclude it or its receiver frum enforcing 
unpaid subscription on the stock against such holder 
of record.—RUSSELL V. EASTERBROOK, Conn., 40 Atl. 
Rep. 904. 

31. CRIMINAL EVIDENCE—Embezzlement.—At the trial 
of a person charged with embezzling the proceeds of a 
note in which he was the payee, and on which he was 
liable as indorser, and which he procured to be dis- 
counted as agent of the maker, the question of his 
standing and ability at the time of discounting the 
note is irrelevant.—STATE V. FOSTER, Del., 40 Atl. Rep. 
939. 

32. CRIMINAL LAW—Arson.—Where an indictment 
charges that defendant and others ‘‘feloniously, will- 
fully,and maliciously did conspire, co-operate, and 
agree togetherto burn a certain residence building,” 
the words “feloniously, willfully, and maliciously” ap- 
ply to the conspiracy, and notto the burning, and 
hence do not charge an intent to commit arson.—LIP- 
SCHITZ V. PEOPLE, Colo., 53 Pac. Rep. 1111. 

33. CRIMINAL ].4W— Former Jeopardy.—One who, 
upon an indictment for murder, has been conyicted of 
voluntary manslaughter, and to whom, upon his own 
motion, a new trial has been granted, may again be 
tried for murder. The true intent and meaning of 
paragraph 8, §1, art. 1, of the constitution, which de- 





clares that “‘no person shall be put in jeopardy of life, 
or liberty, more than once for the same offense, save 
on his or her own motion for a new trial after convic- 
tion, or in case of mistrial,” orthat one who, after 
conviction upon an indictment, voluntarily seeks and 
obtains a new trial thereon, becomes subject to an- 
other trial generally for the oftense therein charged.— 
WALLER V. STATE, Ga., 30 8. E. Rep. 835. 

34. CRIMINAL LAW- Manslaughter — Provocation.—A 
provocation which woald not naturally cause instant 
resentment, but which would have to bethought or 
brooded over after its commission in order to produce 
rage or anger, is not, in contemplation of law, a provo- 
cation sufficient to reduce an intentional killing from 
murder to manslaughter.—STATE V. WALKER, La., 23 
South. Rep. 967. 

35. CRIMINAL Law — Pardon.—A pardon reciting con- 
viction of a person in certain courts of the State of cer- 
tain offenses, including burglary and larceny, and 
granting unto him full and free pardon from the 
offenses of burglary and larceny, or burglary or lar- 
ceny, either grand or petit, is a good pardon for petit 
larceny.—REDD V. STaTE, Ark., 47S. W. Rep. 119. 


36. CRIMINAL LAW — Threatening Letters—Informa- 
tion.—An information which, after elimination of the 
word “extortion” in the general designation of the 
offense with which the accusation opens, properly 
charges the sending of a threatening letter with intent 
to extort money, will be held to charge the latter 
offense.--PEOPLE V. BRENNAN, Cal.,53 Pac. Rep. 1098. 


37. DECEIT — Value of Stock.—Evidence of the intrin- 
sic value of stock is not admissible in an action for 
false representations as to value thereof; it having a 
well known and fixed market value, and the inquiry 
having been as to this.—PRICE Vv. SPENCER, Cal., 53 
Pac. Rep. 1073. 

38. DEED—Provision for Third Party.—A provision in 
a deed by a land company of aright of way, that “any 
other railroad running into orthrough thecity of B 
shall have the right to run a parallel track on and 
along the same right of way,’ may be enforced at the 
suit of such a railroad, though not in existence at the 
time the deed was made.—SoOuTH, ETC. R. Co. v. HIGH- 
LAND AVE. & B. R. Co., Ala., 23 South. Rep. 973. 


39. DEED—Restrictions — ‘‘Private Dwellings.”—Un- 
der the circumstances of the case considered, a cov- 
enant between vendor and vendee that there shall not 
be erected upon land sold and purchased “any build- 
ing, other than for the use or purpose of a private 
dwelling,” is broken by the erection of a flut house 
adapted for the separate residence of three several 
families.—SKILLMAN V. SMATHEHORST, N. J., 40 Atl. Rep. 
855. ; 

40. EJECTMENT — Title to Support.—Ejectment was 
made areal action by Shannon’s Code, § 4970, which 
provides that ‘‘any person having avalid subsisting 
legal interest in real property anda right tothe im- 
mediate possession thereof may recover the same by 
an action of ejectment.” Hence it cannot be main- 
tained against a trespasser by one who is not possessed 
of the legal title, either by deraignment from the State 
or by seven years’ adverse possession under color of 
title.— HUBBARD V. GODFREY, Tenn., 478. W. Rep. 81. 

41. ELECTIONS—Receipt of Votes.—Receipt of votes 
during the absence of some of the members of the 
board of judges does not vitiate the election, the law 
not requiring all the members to be present during all 
the time voting is in progress.—PaCKWOOD V. BROWN- 
ELL, Cal., 53 Pac. Rep. 1079. 

42. Equiry—Pleading and Evidence.—The evidence 
of two witnesses, or one witness and strong corrobo- 
rating testimony, being necessary to overcome the de- 
nial under oath in the answer of the allegations in the 
bill that plaintiff's testate executed a transfer in blank 
of stock, and that the name of his wife was thereafter 
fraudulently inserted, declarations of testute that he 
so signed it, and the fact that thereafter dividends 
were paid by checks to his order, and thatthe amounts 
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were placed to his credit, are insufficient.—DELANEY 
v. THOMPSON, Penn., 40 Atl. Rep. 1023. 

43. EVIDENCE—Intoxication—UCollateral Issues.—In an 
action for personal injuries, where defendant intro- 
duced evidence that piaintiff was intoxicated at the 
time of receiving the injuries, evidence as to plaintiff's 
general reputation and character for sobriety was not 
admissible in rebuttal, since it raised a collateral ques- 
tion.—CARTER V. CITY OF SEATTLE, Wash., 53 Pac. Rep. 
1102. 

44. FEDERAL AND STATE CouRTS—Trust Funds in In- 
solvent National Bank.—The right to fasten a special 
trust upon funds held by the receiver of an insolvent 
bank in Iowa not having been creuted by any statute 
of that State, but depending upon the general princi- 
ples of law and equity applicable to the circumstances, 
decisions of the supreme court of that State in relation 
thereto, if not in accord with the decisions of the 8u- 
preme Court of the United States or the decided weight 
of authority, do not constitute a rule of property bind- 
ing on the federal courts.—BKARD V. INDEPENDENT 
DIST. OF PELLA City, U. 8. C. C. of App., Eighth Cir- 
cuit, 88 Fed. Rep. 375. 


45. FEDERAL CourTSs—Circuit Courts of Appeal.—In 
the act of March 1, 1895, creating a court of appeals for 
thelIndian Territory, and giving it full jurisdiction, 
civil and criminal, the provision of section 11 that 
‘‘writs of error and appeals from the final decision of 
said appellate court shall be allowed, and may be 
taken to the circuit court of appeals for the eighth ju- 
dicial circuit, in the same manner and under the same 
regulutions as appeals are taken from the circuit 
courts of the United States,” conferred upon that court 
full appellate jurisdiction, including that in cases of 
infamous crimes, which was theretofore vested in the 
United States Supreme Court.— HARLE8Ss Vv. UNITED 
STaTES, U. 8. C. C. of App., Eighth Circuit, 88 Fed. Kep. 
97. 

46. FEDERAL CouURTS—Federal Questions—Pleading. 
In an action for false imprisonment, averments in the 
declaration that defendants, acting as judges of an 
election, caused plaintiff's arrest and imprisonment 
under color of a State law which is repugnant to the 
constitution of the United States, are not open to the 
objection of anticipating the defense for the purpose 
of showing that a federal question is involved.—Cox 
v. GILMER, U. 8. C. C., W. D. (Va.), 88 Fed. Rep. 343. 


47. FEDERAL CourTs—Injunction Against Taxution— 
State Stuatutes.—That a State statute forbids the courts 
toenj.in collection of alleged illegal taxes, and re- 
stricts the remedy to an action to recover them back, 
does not affect the jurisdiction of a federal court, in 
cases Of diverse citizenship, to entertain a suit. to en- 
join the State officers from certifying or collecting il- 
legal taxes.—TAYLOR V. LOUISVILLE & N. R. Co., U. 8. 
C. C. of App., Sixth Circuit, 88 Fed. Rep. 350. 


48. FRAUDULENT CONVEYANCE—Insolvency.— A hus- 
band conveyed all his real estate to his wife, without 
consideration. His remaining property was insufii- 
cient to meet the claims of creditors, and was ofa 
character that would constantly diminish in value. 
Held, that the conveyance to the wife was void as 
against creditors, regardless of the good faith of the 
transaction. — QUINNIPIAC BREWING UO. Vv. FITZGIB- 
BONS, Conn., 40 Atl. Rep. 913. 


49. GUARANTY—Parties—Liability.—Under Civ. Code, 
§ 2808, providing that the liability of. one who guaran- 
ties a conditional obligation is commensurate with 
that of the principal, guarantors of a promise to pay 
a sum certain out of the profits of a business for a par- 
ticular year, their agreement being part of the same 
transaction with the principal obligation, are abso- 
lutely liabie on the principal’s failure to meet his 
agreement.— BaGLEY V. COHEN, Cual., 53 Pac. Rep. 1117. 

50. GARNISHMENT—Pleading.—A finding in garnish- 
ment, where the stock of goods owned by defendant 
and in the possession of garnishee had been mixed by 
purchases and sales in the usual course of trade, after 








the service of the writ, so as to be incapable of identi- 
fication, that the whole stock, as it existed at the time 
of the trial, should be delivered to plaintiff, is proper, 
though no such facts are pleaded, since the rule as to 
confusion of goods is merely a rule of evidence.—HOL- 
Loway SEED Co. V. CITY NaT. BANK OF DALLAS, Tex., 
478. W. Rep. 95. 

51. HaBEAS CORPUS—Prisoner Held by State for Acts 
Done Under Federal Authority.—The federal courts 
may, on habeas corpus, release a person after his con- 
viction by a State court, as well as before trial, when 
he is in custody for an act done in pursuance of a law 
of the United States lawfully enacted.—CAMPBELL V. 
WalTE, U. 8S. C. C. of App., Eighth Circuit, 88 Fed. 
Rep. 102. 


52. Highway—Negligence.—The burden is on plaint- 
iffin an action for injury received by driving off a 
highway, into a hole outside it, to show that the acci- 
dent resulted from negligence of the defendant town- 
ship in not maintaining the highway in a reasonably 
safe condition.—AMMERMAN v. TOWNSHIP OF OOAL, 
Penn., 40 Atl. Rep. 1005. 


53. HOMESTEAD — Liens. — Under the constitutional 
requirement that a lien on a homestead must be based 
ona written contract, one who entered into a valid 
contract with husband and wife to erect a residence 
on their homestead, and for a lien thereon, and by his 
own fault failed to erect the house substantially as 
agreed, did not acquire the right to a lien on such 
homestead.—PASCHALL V. PIONEER SAVINGS & LOAN 
Co., Tex., 478. W. Rep. 98. 


54. INJONCTION—Restraining Garnishment Proceed- 
ings.—The writ of injunction does not lie, at the in- 
stance of the defendant to a case upon which garnisb- 
ment proceedings have been based, to restrain the 
prosecution of such proceedings, when the petition 
for injunction discloses no reason why such defendant 
cannot fully protect himself in the court where the 
garnishment case is pending.—TEFT v. BOOTH, Ga., 30 
8. E. Rep. 803. 

55. INJUNCTION AGAINST TAXATION—Eguity Jurisdic- 
tion. A suitin the federal court to enjoin the collec- 
tion of a tax will not lie on the sole ground that it is 
illegal and void. It must appear fromm the special cir- 
cumstances averred that there is no adequate remedy 
at law, and that there is some recognized ground of 
equity jurisdiction, such as that the enforcement of 
the tax would lead to a multiplicity of suits or produce 
irreparable injury.—BaNK OF KENTUCKY V. STONE, U. 
8.C.C, D. (Ky.), 88 Fed. Rep. 383. 

56. INSOLVENCY — Preference. — A firm to which a 
womau loans stock,to be used as collateral, is not 
guilty of any breach of trust soasto make her a pre- 
ferred creditor, because it allows her husband to use 
in speculation the money raised on the stock.—Sum- 
MERS V. HOPKINS, Penn., 40 Atl. Rep. 996. 

57. INSURANCE—Change of Occupancy.—The levy of 
an attachment does not devest the devtor of the title 
to the property, within the provisions of an insurance 
policy.—HERMAN V. Katz, Tenn., 478. W. Rep. 86. 

58. INTERPLEA—Res Judicata.—One who after sale of 
attached goods, but before payment of the proceeds, 
files an interplea, claiming title to the property, is not 
estopped to make his claim by the judgment in the 
original suit, discharging the attachment, and giving 
defendant therein damages.— DE LOACH MILL & MANU- 
FACTURING CO. V. LITTLE ROCK MILL & ELEVATOR Co., 
Ark., 478. W. Rep. 118. 

59. INTERPLEADER — Rights Determined. — Where a 
mortgage, having sold realty of one formerly under 
guardianship, deposits the surplus in court, and 
brings interpleader to decide its ownership, the court 
will determine the claim thereto of a guardian who 
had advanced money to the ward, and secured an order 
of court for the sale of the same property toreimburse 
himself, the ward being of age, and represented in the 
proceeding by counsel.—EasT GREENWICH INST. FOR 
SAVIDGS V. SHIPPER, R. I., 40 Atl. Rep. 872. 
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60. JUDGMENT AGAINST ADMINISTRATOR AFTER RE- 
MOVAL.—Judgment against one as administrator is in- 
valid, he having been removed after submission of the 
cause, but before judgment, notwithstanding pen- 
dency of his appeal from order of removal. It may, 
however, be entered against him nunc pro tunc, as of 
the date of submission.—MORE V. MILLER, Cal., 53 Pac. 
Rep. 1077. 

61. LANDLORD AND T@NANT—Month to Month—Notice. 
—A tenant from month to month must, in the absence 
of statute or custom to the contrary, give 30 days’ 
notice of intention to vacate.—STEWART V. MURRELL, 
Ark., 478. W. Rep. 130. 

62. MALICIOUS PROSECUTION — Injunction and Re- 
ceivership.—Where an equitable petition for injunc- 
tion and the appointment of a receiver, which fairly 
and honestly sets forth the facts relied upon by the 
plaintiffs therein, was presented to the judge of the 
superior court, whojtentered thereon an order sanc- 
tioning the petition, restraining the defendants as 
prayed, and appointing a temporary receiver, this ac- 
tion by the judge afforded conclusive evidence of 
probable cause for the bringing of the suit, although 
at an interlocutory hearing thereafter had the order 
above mentioned was rescinded by the judge as having 
been improvidently granted upon the facts alleged.— 
SHORT V. SPRAGINS, Ga., 30S. E. Rep. 810. 

63. MARRIED WOMAN’S LIABILITY—Judgment.— Judg- 
ment against a married woman on her judgment note 
should not be vacated and stricken off on the ground 
that the note was given merely as security for the 
husband’s debt, and that no question for the jury as to 
her liability was raised by the evidence—she admitting 
that she knew that he did all his business of buying, 
selling and building in her name; that, whenever her 
name was wanted to be used in any of the transactions, 
she gave it; and that he told her the judgment note 
was given to secure a debt he owed; and it having 
been given for a debt owed ona building erected on a 
lot so taken by her husband in her name.—STaHR V. 
BREWER, Penn., 40 Atl. Rep. 1016. 

64. MECHANICS’ LIENS—Right to Lien.—The fact that 
the owners of a contingent equitable interest in Cer- 
tain property, who were conducting a manufacturing 
business thereon, knew that certain repairs ordered 
by their superintendent were required to fit the prop- 
erty for the use intended, and that the improvements 
would inure to the benefit of whatever interest they 
might have in the property, does not make them re- 
sponsible on a mechanic’s lien for labor and material 
used thereon, where it is not shown that they author- 
ized him to charge their interests with the repairs.— 
GREENE V. MCDONALD, Vt., 40 Atl. Rep. 1035. 

65. MINING CONTRACT—Interpretation.—In an action 
to recover the sum agreed to be paid for the right to 
enter upon the plaintiff's land to explore for coal, and 
to mine and remove the same, at an agreed price per 
ton, money paid by the defendant as annual rent for 
coal prior to the commencement of mining operations, 
and intended by the parties as compensation for the 
postponement of such operations, will not be credited 
upon the agreed price of the coal, when removed, 
though the language of the instrument upon which 
the action is founded be appropriate to pass a present 
title to the coal.—WONSETLER V. ANDREWS, Obio, 51 N. 
E. Rep. 163. 

66. MORTGAGE—Description of Property.— Contract 
of husband declaring payment of annuity to wife a 
lien on his ‘‘estate’”’ is a sufficient decription to give 
notice to a subsequent mortgagee of any of his lands. 
—HIGGINS V. HIGGINS, Cal., 53 Pac. Rep. 1081. 

67. MORTGAGE—Discharge—Sale on Judgment. — Ex- 
ecution sale of mortgaged premises, on judgment en- 
tered for principal and interest on bond for which 
mortgage is given, gives title as of the date of the lien 
of the mortgage, and discharges the same.—MORRIS V. 
CAMPBELL, Penn., 40 Atl. Rep. 1015. 

68. MORTGAGES—Record.—Under Code, art. 66, § 1, 
providing that the grantor of a deed absolute interms, 








but intended as a mortgage, shall have no benefit from 
the recording theredf unless the defeasance be re- 
corded. therewith, the contract is valid, as between the 
parties, and equity will declare and enforce a lien 
created by it, though the defeasance be not recorded. 
— HARRISON V. MORTON, Md., 40 Atl. Rep. 897. . 


69. MORTGAGE FORECLOSURE—Sale.— When a mort- 
gagor successively sells portions of mortgaged prem- 
ises by general warranty deeds, upon a foreclosure of 
the mortgage, any of the mortgaged premises still 
owned by the mortgagor will be sold first, and, if the 
mortgage debt still remains unpaid, the parcels last 
sold by him will be sold next, and so on, in the inverse 
order of the deeds, until the mortgage debt is satisfied. 
—THOMPSON V. BIRD, N. J., 40 Atl. Rep. 857. 


70. MUNICIPAL CORPORATIONS—License Ordinance.— 
Where an ordinance of a municipal corporation pro- 
vides that each license for doing business in the city 
shall be posted conspicuously at or in the place of 
business of the person taking out the same, and for a 
failure to comply with such ordinance the offender, 
upon conviction, shall be fined, etc. one who does 
business io such municipality without procuring «a 
license therefrom does not violate said ordinance.— 
HEWITT V. CITY OF FITZGERALD, Ga., 30S. E. Rep. 839. 


71. MUNICIPAL CORPORATIONS—Power to Create and 
Tax Privileges.—A city council has no power to create 
a privilege, and tax the same, unless authorized by 
the legislature.— INTERNATIONAL TRADING-STAMP CoO. 
v. CITY OF MEMPHIS, Tenn., 47S. W. Rep. 136. 


72. MUNICIPAL IMPROVEMENTS—Local Assessments.— 
It is competent for the legislature to direct that all 
the expense of paving a city street shall be assessed 
against the abutting property in proportion to front- 
age.—ROLPH V. CITY OF FARGO, N. Dak., 76 N. W. Rep. 
242. 

73. NEGLIGENCE—D -fective Railway Platform.—One 
traversing a railway platform merely to deliver an 
article sold by him to persons on atrain is entitled to 
no higher degree of care on the part of the railroad 
company with respect to keeping its platform in good 
condition than is due from a municipality tothe public 
in respect to its streets, and hence it is not liable for 
injury resulting from mere slipperiness due to sleet 
and snow recently fallen.—CLARK v. HOWARD, U. 8. 
C. C. of App., Eighth Circuit, 88 Fed. Rep. 199. 


74. NEGLIGENCE—Instruction—Evidence.—The mere 
fact that an employe of an electric light company, in- 
jured while at work on an electric light pole, had 
thrown his leg over a crossarm to support himself, 
while the person who had instructed him had not as- 
sumed that position, does not bar recovery by him.— 
MCQUILLAN V. WILLIMANTIC ELECTRIC LIGHT CoO., 
Conn., 40 Atl. Rep. 928. 


75. NUISANCE—Right of Individual.—Construction of 
a building, so that part of it overhangs a street in a 
town in such a manner that a neighbor’s property is 
rendered more liable to fire than before, tbereby in- 
creasing the cost of insurance and depreciating the 
market value of the property, ordinarily gives no right 
of action to the party aggrieved.—SISKIYOU LUMBER 
& MERUANTILE Co. V. ROSTEKL, Cal., 53 Pac. Rep. 1118. 


76. OFFICERS—Fees.—A justice of the peace having 
presented his claim against the county for fees as per 
the statute, and hadthem so allowed and paid, can- 
not, on the statute being subsequently declared un- 
constitutional, recover balance of what he would have 
been entitled to but forthe law.—COOLEY V. CALAVERAS 
County, Cal., 53 Pac. Rep. 1075. 

77. OFFICER—Term of Office.—The term of office of an 
inspector of streets, provided for by an old city chat:- 
ter, does not apply to the superintendent of streets, 
provided for by a new charter,the latter containing 
general words of repeal, having provisions respecting 
streets obviously designed to cover the whole ground, 
dispensing with the board which appointed the in- 
spector, and providing for appointment of the supsr- 
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intendent by a new board, without fixing his term of 
oftice.—STATE V. CHATFIELD, Conn., 40 Atl. Rep. 922. 

78. PARTY WALLS—Rights and Liabilities of Owners.— 
The wall built by plaintiff was made a common wall 
by the owners of the lot adjacent, who used it as one 
of the sides of their building. The trespass and en- 
croachment charged, in that plaintiff had exceeded by 
about two inches the nine inches allowed to one who 
builds a wall on a dividing line, were not sustained,— 
MONTELEONE V. HARDING, La., 23 South. Rep. 990. 

79. PRINCIPAL AND AGENT—Brokers—Personal! Liabil 
ity.—Note brokers are not personally liable for loss on 
a forged note sold by them, where they advised the 
vendee at the sale that they were acting as agents, and 
disclosed their principal. — BAILEY Vv. GALBREATH, 
Tenn., 478. W. Rep. 84. 

80. PRINCIPAL AND AGENT-—Compensation.—An agent 
authorized to sell cattle for his principal was to re- 
ceive a certain compensation if he sold them to be de 
livered at acertain place. He contracted with a pur” 
chaser to sell and deliver a certain grade of cattle ata 
place different from that at which he was authorized 
to contract for delivery, knowing that some of the 
cattle sold were not of the grade specified in the con- 
tract made by him. The principal repudiated the sale 
so made, and made another contract with the same 
purchaser for the sale of the same cattle. Held, that 
the agent could not recover.—ALTA INVESTMENT Co. ¥. 
WORDEN, Colo., 53 Pac. Rep. 1047. 

81. PRINCIPAL AND AGENT —Factors—Partnership.— 
As a general rule, cotton factors do not buy and sell on 
theirown account. It therefore follows that the sale 
of cotton in the name and on the account of the part- 
nership by a member of the partnership formed for 
the purpose of carrying on the business of cotton fac- 
torage is presumptively without the scope of the part- 
nership business. This presumption may, however, 
be overcome by proof of consent or ratification by the 
other partner, or by proof of custom authorizing such 
transaction in the place where the partnership was 
located.—SPARKS V. FLANNERY, Ga., 30S. E. Rep. 823. 

82. PRINCIPAL AND AGENT — Knowledge of Agent — 
Notice to Principal.—While the general rule is that 
notice to, or knowledge of, an agent is notice to, or 
knowledge of, his principal, and binding on him, there 
are notable exceptions tothe rule; one being that a 
principal is not bound when the character or circum- 
stances of the agent’s knowledge are such as to make 
it intrinsically improbable that he will inform his 
principal.—BENTON V. MINNEAPOLIS TAILORING & MAN- 
UFACTURING Co., Minn., 76 N. W. Rep. 265. 

88. PRINCIPAL AND SURETY — Official Bonds —Negli- 
gence. — Neither the negligence nor failure of an 
obligee in an official bond, in the discharge of some 
duty to a third party, nor his negligence or laches in 
enforcing a compliance with its condition, will release 
the sureties. Nothing less than the breach of a cove- 
nant which the obligee has made, or connivance at 
the principal’s breach of the bond, or knowledge of 
such breach, and a continuance of his employment 
without communicating the fact to his sureties, or 
such a willful shutting of the eyes to the evidences of 
the breach as warrants the inference of connivance, 
will have that effect.—WILLIAMS v. LYMAN, U. 8. C.C. 
of App., Eighth Circuit, 88 Fed. Rep. 237. 

84. PUBLIC LANDS—Death of Homesteader.—Before a 
homesteader has earned a right to a patent, he has no 
such interest in the land as will make it a part of his 
estate on his death. The patent thereafter issued to 
the persons specified in the federal statute is issued to 
them, not as the heirs of the decedent, who have in- 
herited his title, but as original parties, who are pre- 
ferred by the federal statute after the rights of the 
original homesteader have been destroyed by death; 
they being allowed the benefit of his residence upon 
the land.—GJERSTADENGEN V. VAN DUZEN, N. Dak., 7 
N. W. Rep. 233. 

8. PoBLtic Lanps—Homesteads—Relinquishment.— 
When, on the relinquishment of a homestead entry 








the land is,and for some time past has been, in the 
possession of another, who is a bona fide settler, his 
rights as such immediately attach to the exclusion of a 
third person, who procures the relinquishment to be 
made, and who simultaneously with the relinguish- 
ment tenders an application for entry of the lands, 
and immediately enters thereon and makes impreve- 
ments.—Moss v. DoOwMAN, U.S. C. C. of App., Eighth 
Circuit, 88 Fed. Rep. 181. 


86. PUBLIC LanDs—Indemnity Grants—Withdrawal.-- 
Congress did not take from the land department the 
power of withdrawal with respect to lands within the 
indemnity limits of the grant to the Northern Pacific 
Railroad Company. Accordingly, held, that a patent 
based upon an entry of land within such limits after 
the withdrawal thereof by the acting commissioner of 
the general land office was void.—HEWITT Vv. SCHULTZ, 
N. Dak., 76 N. W. Rep. 230. 


87. PUBLIC LANDS—Town Site Patent—Estoppel.—The 
owner of a placer mining claim Iccation, who per- 
mitted another to take possession of the lands covered 
by it, under a deed from a probate judge, to whom the 
lands had been patented as a town site in trust for the 
occupants, and remain in uninterrupted possession 
for 20 years, was estopped by laches from attacking 
such person’s title collaterally.—HORSKY Vv. MORAN 
Mont., 53 Pac. Rep. 1064. 


88. QUO WARRANTO—Usurpation of Corporate Fanc- 
tions.—In quo warranto by the State against a pretended 
corporation, it is sufficient to allege the ultimate fact 
that it is usurping corporate functions without legal 
rigbt, without stating the facts constituting such 
usurpation.—PEOPLE V. RECLAMATION DIST. NO. 136, 
Cal., 53 Pac. Rep. 1085. 


89. RAILROAD COMPANY—Negligence—Children.—The 
failure of a railroad company to inclose its tracks so 
as to prevent children and others from trespassing 
upon the right of way cannot be imputed to the com- 
pany as negligence. It was, therefore, error for the 
court to charge the jury that such failure *‘is evidence 
to be considered by you, along with all the other evi- 
dence, in determining whether or not the defendant 
has been guilty of negligence in this case.’,— WESTERN 
& A. R. Co. v. ROGERS, Ga., 308. E. Rep. 804. 


90. RAILROAD COMPANY — Street Railroads — Negli- 
gence.—It is the duty of a street railway company to 
provide competent servants, and to use reasonable 
care in operating its cars, slowing up or stopping 
them, if need be, when danger is imminent.—BROWN 
v. WILMINGTON CiTyY Ry. Co., Del., 40 Atl. Rep. 936. 


91. RAILROAD COMPANY—Trespasser—Negligence.— 
In the case of a drunken trespasser on a railroad, who 
was killed by a train toward which he was walking, it 
is error to charge that the railroad company is liable 
if the trainmen failed to observe the rule of law as to 
keeping a constant lookout, and could have discovered 
his condition in time to prevent injuring him, had they 
kept such lookout, as this givesa drunken man im. 
munity from the charge of contributory negligence.— 
St. Louis, I. M. & 8. Ry. Co. v. JORDAN, Ark., 478. W. 
Rep. 115. 


92. RECEIVERS—Comity—Rights of Local and Foreign 
Creditors.—When a foreign receiver is obliged to in- 
voke the aid of the court of another State in asserting 
his titie to assets within its jurisdiction, such court 
will not, in the exercise of comity, recognize his title 
to the prejudice of the citizens of its own State, who 
have fairly acquired title tothe assets, either by pur- 
chase, attachment, or other legal process,or whose 
claims are entitled to priority as equitable liens. But 
the court will make no distinction between foreign and 
domestic creditors when their claims are of equal 
validity, and it rests in the court’s discretion whether 
the assets within its jurisdiction shall be distributed 
under its own discretion or shall be transmitted to the 
primary receiver.—SAnDs Vv. E. 8. GREELEY & Co., U. 
8. C. C. of App., Second Circuit, 88 Fed. Rep, 180, 
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93. RECEIVERS—Protection.of Property—Procedure.— 
Proceedings by a receiver to obtain an injunction for 
the protection of property inihis custody may be in- 
stituted by petition in the receivership suit.— VIRGINIA, 
‘T. & C. STEEL & IRON Co. V. BRISTOL LAND Co., U. S. C. 
C., W. D. (Va.), 88 Fed. Rep. 134. 


94. REPLEVIN—Trespass — Damages.—The nature of 
an action, as one for recovery of possession of specific 
personal property, is not affected by the fact that 
Plaintiff does not, as authorized by Sand. & H. Dig. § 
6398, “atthe commencement ofthe action, or at any 
time before judgment, claim the immediate delivery 
of the property,” but directs the sheriffto return the 
order for delivery without service.—EaTON V. LANGLEY, 
Ark., 478. W. Rep. 123. 


95. SAaLE—Bona Fide Purchaser.—A bona fide purchaser 
for value of personal property obtains a good title, 
notwithstanding the fact that his vendor’s title may 
have been obtained by fraud.—TETRAULT V. O’CONNOR, 
N. Dak., 76 N. W. Rep. 225. 


96. SaLES—Construction of Contract.—An agreement 
for the sale of merchandise provided that the goods 
and “all proceeds’’ thereof were to be held ip trust for 
payment of the price, and required ‘‘all proceeds” to 
be first applied in payment thereof. The purchaser 
was to deliver to the seller all notes which he received 
on reselling the goods, to be held as collateral, and at 
maturity they were to be returned for collection, un- 
der the contract. Held,thatthe seller was the bene 
ficial owner of the notes, and could followthem into 
the hands of third persons having notice.—MORDKCAI 
v. SEIGNIOUS, S. Car., 308. E. Rep. 717. 


97. SALE—Validity — Change of Possession.—A sale of 
personalty, nut:followed by open and visible or notori- 
ous charge of possession or ownership, is void, under 
the law of Illinois, as against creditors of the seller.— 
DOOLEY V. PEASE, U.S. C. C. of App., Seventh Circuit, 
88 Fed. Rep. 446. 


98. TaXaTION—Exemptions.—“Buildings erected for 
and used asjia college, incorporated academy, or 
other seminary of.learning,” are not, under the consti- 
tution and laws of this State, exempt from taxation, if 
‘*used for purposes of private or corporate profit or 
income.”—MUNDY V. VAN HOOSE, Ga., 30 S. E. Rep. 783. 


99. TAXATION—Exemptions— Municipal Corporations. 
—Under Const. 1875, art. 10, § 6, providing that the 
property of municipal corporations shall be exempt 
from taxation, property devised toa city in trust to 
constitute a relief fund for the benefit of poor emigrants 
coming to the city on their way to settle in the west is 
not exempt from taxation.—CITY OF ST. LOUIS Vv. WEN- 
NEKER, Mo., 47S. W. Rep. 105. 


100. TAXATION — Munieipal Corporations.—Acts 1898, 
ch. 6,§ 8, which provides that certain territory an- 
nexed tothe city of Mempbis shall be exempt from 
taxation for police, fire, and light purposes for a period 
of 10 years, is in violation of Const. art. 2, § 28, provid- 
ing that taxation must be uniform and equal through- 
out the State, and section 29, empowering the legisla- 
ture to authorize the several counties and incorpo- 
rated towns to impose taxes for county and corpora- 
tion purposes respectively, on principles established 
in regard to State taxation.—JONES V. CITY OF MEMPHIS, 
Tenn., 47S. W. Rep. 138. 


101. TAXATION OF NATIONAL BaNKS.—The Kentucky 
revenue act of November 11, 1892, providing for the tax- 
ation of banks and other corporations, as applied to 
national banks, isa tax, not on the franchise granted 
by congress, but on the equivalent in value of its 
shares of capital stock, and is not therefore in viola- 
tion of Rev. St. U. S. § 5219, prescribing the manner in 
which national banks may be taxed by the States.— 
FIRST NaT. BANK V. STONE, U.S.C. C., D. (Ky.), 88 Fed. 
Rep. 409. 

102. TENANT IN COMMON—Adverse Possession.—There 
can be no adverse possession against a co-tenant until 

tual ouster, or exclusive possession after demand, 





or express notice of adverse possession.—MORGAN v. 
MITCHELL, Ga , 308. E. Rep. 792. 

103. TRUSTS — Misappropriations—Rights and Liabil- 
ities of Trustees.—Where one of two co-trustees misap- 
propriated trust funds, the other trustee, who either 
ratified his co-trustee’s acts or authorized him to re- 
ceive most of the payments so misappropriated, and 
himself received the other’s check on his private ac. 
count for funds belonging tothe trust, is estopped 
from casting the burden of the loss on innocent par. 
ties, even though he believed the funds were in bank. 
—BARROLL V. FOREMAN, Md., 40 Atl. Rep. 883. 

104. USURY—Action on Judgment.—In Kentucky, one 
who neglects to plead usury to an action for the debt, 
and suffers judgment to go against him, cannot, in an 
action on such judgment, interpose asa defense the 
amount of usurious interest paid prior tothejudgment, 
though, under the State statutes as construed by the 
State courts, he would have aright, after paying the 
judgment, to sue, within one year, to recover the 
amount of usury embodied in it.—TURNER V. HAMIL- 
Ton, U. 8. C. C., W. D. (Mo.), 88 Fed. Rep. 467. 

105. UsurY—Right to Plead.—The right to plead usury 
is a privilege personal to the debtor.—ZEIGLER Vv. 
MANER, S. Car., 30 8. E. Rep. 829. 

106. VENDOR AND PURCHASER — Failure of Considera- 
tion.—Where a vendor and purchaser dealt at arm's 
length, with equal opportunity to Know all the facts, 
and with no relation of confidence, in purchase of 
lands, the facts that a mortgage to secure payment 
therefor covered lands which the purchaser did not 
wish included, thatthe papers were not read to her 
(she being unable to read), and that she relied on the 
vendor’s representation that he would give her a good 
title, when it was in fact defective, from facts within 
her own knowledge, do not show fraud in the transac- 
tion.—BauM V. RALEY, S. Car., 30S. E. Rep. 713. 

107. VENDOR AND PURCHASER-—Specific Performance. 
—A written contract, whereby the owners of realty, in 
consideration of aspecified sum in cash and of an- 
other sum to be paid within a limited time, sell and 
agree to convey such realty to another or his assigns, 
is, though signed by the vendors only, and though it 
contains a stipulation that, ‘‘in case the balance of the 
purchase money is not paid as before stated, then this 
agreement to be null and void, and the money paid 
thereon to be considered as forfeited to the under- 
signed as liquidated damages,” nevertheless binding 
upon the vendors, and capable of specific enforcement 
at the instance of an assignee ofthe original vendee, 
upon due compliance by him with its term.—BLACK V. 
MADDOX, Ga., 308. E. Rep. 723. 

1(8. WATER RIGHTS — Permissive Use—Revocation.— 
The defendant Wilford Woodruff, the owner of a tract 
of land adjoining the tract owned by plaintiff's 
grantor, without any consideration therefor, and with 
no definite limitation as to time, permitted the latter 
to extend aditch on the former’s land, and to take 
water therefrom. Held, thatthe right to the use of the 
ditch on the land of the defendant Woodruff was per- 
missive, and might be revoked at any time.— YEAGER 
v. WoopR0vFF, Utah, 53 Pac. Rep. 1045. ; 

109. WILL—Probate of Foreign Will.—A will convey 
ing both realty and personalty, executed in a foreign 
State according to its laws, and there admitted to pro- 
bate, may in like manner be admitted to probate in 
this State upon production of an exemplification of the 
probate proceedings duly certified, notwithstanding 
such will may not have been executed in conformity 
to the laws of this State. Such an instrument, how- 
ever, is not a good will, insofar asit attemptsa de- 
vise of realty located in this State.—KNIGHT V. 
WHEEDON, Ga., 30S. E. Rep. 794. 

110. WITNESS—Impeachment.—Counse! for one of the 
parties is not incompetent to testify to agreement 
made openly in the criminal court when the case was 
called for trial, and participated in by the parties, 
their counsel, and the district attorney.—KRAMER V. 
KISTER, Penn., 40 Atl. Rep. 1008. 
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